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FINANCIAL RELATIONS 


Federalism m its nature insohcs certain basic financial problems. 
The multiplicity of taxing and spending authorities in a federa- 
tion may raise, as the experience of the older federations rcseals, 
major aclmmistratisc difficulties In the United States, for instance, 
the oicrlappmg and conflict of tax jurisdiction between the two 
layers of authority led to immense inconscnicncc and increase 
in costs of tax administration ' Jiesi fes, the dose integration of 
Central and State financial policies, whiih is a necessary fiscal 
objcciisc in a planned economy, is diflicult to attain in a system 
with multiple fiscal authorities The State fiscal policies, for 
mscancc, may not accord with the Central or national fiscal policy, 
and this introduces serious stresses in national economy. 

The second problem associated with federalism is one of imbal- 
ance as regards financial resource? between the Centre and the 
States * A desirable federal ideal is allocation of resources between 
the two sets of authority corresponding to their funaions But 
this IS hardly a realizable ideal, because nature is not so accom- 
modating ' Tlie imbalance of finance svhlch arises from assign- 
ment of some expanding sources of huge income such as customs 
and excise duties to the Centre m the Constitution is sought to 
be removed by transfer of funds from the Centre to the States. 
But the dependence of the States upon the Centre for large finan- 
cial assistance for carrying out their constltuiion'illy allocated 
functions imoUcs the possible danger of compromise with their 
autonomy In case the States prefer not to barter away their 
independence in lieu of central aid, the discharge of their func- 
tions may suffer in both quantity and quality. Hence the problem 
IS • how to reduce Centre-State finanaal imbalance without any 

' Rtporl of the Commission on Iniergooernmenlal Relations, pp. 103 04 

’ A H Rirch in Federahsm and Eoommic Croselh in Underdeveloped 
Countries, p 114 

•Ifir i:lcii' rV itVscrtS fbrewara' to ff f' /itAiiar, iWincijfib ana’ 
of Federal Finance, xii 
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serious loss of State autonomy. 

The third is the problem of imbalance bettveen different regions 
of a federation. ‘Ilus imbalance is the product of differences in 
let els of economic detelopment which lead to marked disparities 
in income and wealth of die constituent units. The inter-regional 
imbalance may stand in the way of attaining the welfare state 
ideal of national minimum. Besides, the inter-regional imbalance, 
while gi\mg rise to mutual jealousy and tension among the com- 
ponent units, inevitably constitutes a perennial source of political 
instability. Hence, in the interest of fiscal equity and political 
stability the Centre should enter the field as a equilibrating agency 
and should offset the process of itiier-tegional unbalance. But in 
a developing economy a fiscal policy, whose supreme aim is the 
attainment of inter-regional balance, may come into conflict with 
the aim of optimum economic growth The transfer of funds 
from the economically rich regions to the low income areas may 
result in declining rate of marginal productivity of those trans- 
ferred funds owmg to the paucity of the productive resources in 
the low income areas.* Thus, in a federation, which is invohed 
in a process of growth, the problem is one of promoting inter- 
regional balance through various kinds of financial assistance to 
the Slates 'in a way that does not hamper the accelerated rate of 
economic growth. 

The allocation of resources bctv'ecn the Centre and the States, 
as we have already observed, does not equate in practice svith 
the constitutional division of functions. The approadi to the 
knotty problem of resources distribution in a federation ought to 
be based upon a rational calculation of the practical needs which 
comprise administratis e, fiscal and the country’s over-all economic 
needs. A single formula or slogan cannot solve the problem. 
Prof. Adatkar lays down three principles which, in his opinion, 
should guide the working of federal financial relations These 
are (a) independence and responsibility, (6) adequacy and elasticity, 
and (c) administiative economy.* The first principle demands 
sufficient autonomy of each of the governments in the matter of 
nTfeiTH'e coi’iVcnba TlbrC rr, dotfl sflocnlf Aave raefepeno’enr sources 
of income. The second principle emphasises the fact that income 
for each government should be sufficioit to enable it to discharge 

* R. N Ttipathy, Federal Finance in a Dneloping Economy, Ch. 1 

‘ I'rtncipUs and Problems of Federal Finance, pp. 218-2^ 



INTER-GOVERNMENTAL 
RELATIONS IN INDIA 


A Study of Indian Federalism 


A^IAL RAY 



ASIA PUBLISHING HOUSE 

Bt»tS.KT . CtlCLTTA . MW DELHI . SLiDRlS 
'lDOO.-OW . &.U«aUORE . lANDON . KEW TOSI 



(g)l9M AMAt. lUr 

Amal Ray (1931) 


rmtirTTO IN IMOtA 

JT f. C. MAT AT m «M«ANC« fUM r«lVAT« U*^ 
J CMINTAMAKt Ml lAXW. CAIATTA * AW» KWram 
»T ? I jATAUNcm. Alta muwtNc «cx «, »ow>ai 



To 

My Wife, SWAPNA 
and 

Our Sveet RINKI 



PREFACE 


This book is based on roy doctoral dissertation entitled Tlnion- 
State Relations in India’ which has been approved by the Univer- 
sity of Calcutta. Its primary concern is the working relationships 
between the Centre and the States which have grown up in India 
around the formal-constitutional framework. 

Federation as a system of government involves a certain pattern 
of relationship between the central government and the regional 
governments. Such relationship is amenable to changes in 
emironmcntal situations. Thus a change in the latter has its 
repercussion on the former. Under the impact of newly emergent 
forces, important changes have taken place in recent times in 
inter-governmental relationships in the traditional homes of federa- 
lism. Granted these changes, either the traditional concept of 
federalism has to be re-woven, or the emergence of an altogether 
new form of government has to be recognised. Hie discussions 
in this hook have kept in view this apparent predicament of the 
federal theory and maintained that although uniiarianism is casting 
Its shadow on contemporary federalism, the situation hardly calls 
for the lecognition of a new form of government. Rather it entails 
the need for a restatement of the essentials of federalism. In 
this book, the federal system of India has been examined in the 
light of these discussions. 

Although, law is happiest when dealing with a static environ- 
ment’, new forces continually emerge in the social matrix to 
introduce an element of dynamism in the environment. This is 
particularly true of India where a highly diversified society is 
currently involved in a process of quick change. Here, an attempt 
has been made to spotlight the operative forces that have been 
instrumental in developing and directing the shape of constitu- 
tional relationships between the Union and the States in India 
The emphasis in this study has been on the forces and the pro- 
cesses rather than the formal-legal structure of Indian federalism 
Also, in order to obtain a proper understanding of federalism in 
this country, it has been found necessary to follow the comparative 



meihod— to examine Indian federalism in the light of the theory 
of federation and its Horklogs in other countriei. 

I take this opportunity to express my deep sense of gratitude 
to Dr A C Banerjee, the Dean of the Faculty of Ans. Calcutta 
UniTcrsity. nho was kind enough to help and guide me at eseiy 
stage of my uork. I also recall with delight the illuminating 
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and Dr N C Roy. the former Professor of Public Administra- 
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OtOTER I 


AN APPROACH TO FEDERALISM 


It is a truism that Union-State rdaaons consncute the core of 
federalism. The problem h^e U \Miai are predselv the tests or 
criteria of federall'ml* "We can begin our jtscussion by an analysis 
of the approach of the traditionalists on this subject. In a federa- 
tion, as the traditionalists argue, both the Union and the States 
are independent and coordinate authorities enjoying plenary powers 
within Aeir jurisdictions set by the Constiration, and each autho- 
ritv should be confined to its own sphere. As A. V. Dicey obserres, 
‘‘Federalism means the distribution of the force of the state among 
a number of coordinate bodies each originating in and controlled 
by the constitution”.* The details of the dinnon of powos vary 
in different federal consticutioQs. but the principle on which it rests 
b, according to the traditionalists, quite clear. K. C. Wheare 
writes, “By the federal principle I mean the method of diridiog 
powers so that the general and regional gOTcnments are each within 
a sphere, coordinate and independent”.* This line of thinljng is 
dearly manifest in the writing of M. Venlatrangaiya, the renowned 
Indian author on federalism. VenLatrangaip, whDe analysing the 
nature of federalism, obserrcs: . . the governments— Central 

and Local— must hare complete freedom from mutual control and 
encroachment in the determination of their poUdes and the war 
in which they arc aerdsed. It is this heedom that b the soul of 
federalism”.* All these writers, who have buili up a traditional 
model, discover the essence of federalism in complete independence 
of the centre and the constituent nnits from mutual control, and 
they emphasi«e that each government should be restricted within the 
limits of its own jurisdiction. Their &ame of reference is the 
Constimtion of the United Sates of I7S7 with accompanving 

' t<rr cf the CmseituHi?n, p. 15* 

'Federal G<Kemnent, p. tl. See also “What Federal Goretnment Is" br 
^Vheare ia Studies in Federal Ptraismj (edited by Fatii(± Ransome) speeially, 
pp. and pp. U-SS 

‘ Federalism m Cezrrrment, p. 17. Veoiatraagaiya appears to have 
inwLEsd his point cf view in CompetlHze end Co-operatke Trends in 
Federalism (I9JJ) 
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amendments * In the light of the<e criteria of federalism, \\'hearc 
distinguishes bcts'cen federal {pure or normal) and quasi-fedcal 
constitutions The Constitution of the United States is, to him, an 
example of pure or unalloyed federal constitution, while the 
Constitution of India of 1950, because of its centralised bias, is 
quasi-federal in nature* 

The traditional approach is essentially juridical in sihich the 
accent IS on legal or constitutional structure of federalism. One 
great limitation of the traditionalists' approach is that they do 
not look bcNond the dry bones of a constitution to explore the 
msriad social and political forces that determine its form and 
working A constitution is largely the product of mjriad foras 
that operate in (he social matrit When the<c forces ch.angc 
and shift, the constitution t[>io facto changes In some ca«es the 
constitution may not fonn.ally change, but it perceptibly changes 
in us operatise process As the forces that determine the form 
and operation of a constitution arc not adcqiiafely exp'ored in 
the traditional approach, the flow and flux of socto-plitical 
conditions arc more or less oserlooked The paradox that inesit- 
ably arises is that the traditionalists apply the same criteria in 
their examination of the nature of American and Indian fcder.i. 
hsm, although Ihe former precedes the latter by mote than 160 
years. Tlic sxial scene, the economic ff.amewotk, the po'itiral 
forces and the popular urges and trasings of India of 1950 combine 
together to prothicc an ''emironmcnt of federali‘m" which is 
basically dilTercnt from that of AmcTKa of 1787 As the tra 'i- 
lionalistf airtually ignore the important fact of the dynamics of 
social conditions, their .approach becomes cssenti.ally inflexible, and 
their theory of federalism dcaelops into a rigid docttinc of some 
unchanging categories unaccommodating to changing cnairon* 
ment. 

It has already been olHcrsetl that the frame of reference of the 
traditionalists has always lieen the Constitution of the Unitctl 
States of 1787. \Mut was the character of the American society 
at that time? The economy was cssenrially simple, free from 
complexities of laicrilay nation<«ule industrial concentrations; 
the social urges of the people had not then grown into a popular 
cTaring for a 'senicc' state Tlie state wa* a ‘fiolice’ state, ant! 

• Dicy, ef tit, p 1(9 irsd avbe»rr, nl, fp. l-j 

• Whr.rr, /M . p Zi 
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it had to perfonn few functions. There had been no gronth of 
national panics, and hence no tonsaous effort was made to 
unify the territorially segmented political forces In a country 
with simple economy the economic problems were essentially 
intra-State, and seldom transcended the local boundaries Because 
of the narrow slew of the the state functions in the eighteenth- 
century America, "it was easy to make a distinction between local 
affairs, which could appropriately be handled by the states, and 
the matters of general concern, which should be delegated to the 
central authority”.* Moremer, in the absence of national parties 
the political forces were highly fragmented and essentially local 
in operation 

The forces listed abote determined the nature of American 
federalism, and naturally the founding fathers of the constitution 
could afford to proiide for two sets of authority, the general and 
the local, both coordinate and independent m their rcspectiie 
spheres But with the emergence of new situations, the mould 
in which their ideas were cast has broken down’ In the wake 
of the industrial reiolurioo, technological reorientation everywhere 
led to a complete transformation of the economy Modern economy 
which is characterised by the wide prevalance of Jarge industrial 
concentrations is highly complex, and consequently, the economic 
problems have transcended the State boundaries As the problems 
are inter-State. so their solution demands national action and autho- 
rin'. As J. Riicro observes, " the almost invariable trend of 
economic developments in the last hundred years has been towards 
a concentration of power resulting in a strengthening of the central 
authority and the development of bonds of national community 
beyond the frontiers of the individual states”.* The tremendous 
development of transport facilities has aided the development of 
national markets and produced inter-State mobility in trade and 

• ‘Prerequisites of Balance', Article bj John Fischer in Federalism \falure 
^nd Emergent, edited by Arthur W. ^bc^l3hon, p 62 

'As Adolf A. Berie absents, “Dyiiaracc forces tn Acnerican economics 
have engendered, and are compelling, intense erolution of the federal system 
in a vast area of life formerly considered outside the range of the central 
government. . . ‘Eiolring Capitabnn and FoUncal Federalism’ in Federa- 
lism : Mature and Emergent, p. 73 For an Illuminating discussion of the 
"changing environment” of American federahsm see Report on Jntergmern- 
mental RrUilions, Chap I, pp. 12-19 

• International Social Science BuOerin, A'ol IV, Spring, 19S2 
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commerce necessitating central controL Secondly, the democratic 
pressure of the organised electorate has compelled the inaugura- 
tion of comptchensisc social legislation, and the slate has neces- 
sarily shifted us main programme from maintenance of order to 
promotion of welfare Maintenance of a national minimum in 
respect of lumg standards and working conditions of the people 
IS the basic responsibility of a gotemment dedicated to a welfare 
state idea! Regions lary in liiing standanU and norklng condi- 
tions which tend to defeat the objcctnc of a 'miional minimutn'. 
To correct this mtcr-regional imbalance the Centre has of necessity 
to step in. and Us power is consequentfy augmented The basic 
reason of increasing centralisation in both old and new federa- 
tions under the influence of the welfare objectives is admirably 
described hy Max BelolT- "The . . . objectives can hardly be 
achieved unless governments have full powers of legislation over 
the whole economic and fiscal field. It is for this reason that each 
newt federation created has tended to allot more powers to the 
centre than its predecessors and that within every exi«ting fetlcra- 
non the centralizing tendency has been sreadily nr work and with 
ever increasing speed".* The third factor which has upset the 
traditional balance of power in the federal system is the emergence 
of national parties The party system potmlates national unity 
beneath regional difTerences Parties mtionalise the interests and 
outlook of the people Consequently, the loyalty of indiildiials 
transcends to .t remarkable extent the local boundaries, and they 
are gathered up into a common fellowship When politics is not 
territnriilly factional and is animated with a spirit of national 
unity, the power of the national or fcilcral government is Ixiund 
to increase. Besides, fimnet and other considerations intrfxlucc 
a perceptible centripeui tendenev inside a party, and the central 
directives determine to a great extent the functioning of the local 
or regioml units of the pirty Parties decisivelv influence the 
working of the goiemmental machinerv. So the centripetal 
tendency inside the party produces if>fo facin a market! centripetal 
tendency in the relations between the Union .and the 
States. 

Tlie aforesaid di«aission spoiligliis the hew forces operating in 
the contemporary societies which have profoundly altered the 
social framework within which the traditional federalism emcrgetl 

’rcjiueal SluAui. Vet 1. No. 2. WJ 
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and operated. This has set in motion a steady tendency in all 
the recognised federations towards increasing centralization of 
powers. We shall consider here three older federations — the 
United States of America, Switzerland, and Australia — which are 
regarded hy the traditionalists** as examples of countries with 
federal constitutions and federal governments In the United 
Stales of America the application of the doctrine of implied powers 
by the Supreme Court has led to a wide extension of the powers 
of the national government at the expense of the States. Besides, 
the extensive use of the system of conditional grants has 
increasingly ensured national control over the States. As one 
American authority observes, ^n America, the trend has been 
toward the development of a stroog and powerful national 
government”.** In Switzerland the dominating tendency in the 
evolution of its federalism has been "administrative and political 
centralization”.'* Similarly, in Australia a perceptible centralist 
direction can be observed in Commonwealth— State relations The 
liberal and elastic interpretation of the powers of the Common- 
wealth by the Australian High Court along with large-scale 
financial control which the grants always entail, has imparted a 
new look ro Australian federalism.** The effects of centrahsatios 
have been, first, certain dilution of State autonomy and secondly, 
certain blurring of the boundaries of the Centre and the 
States. 

The profound change in the environment of federalism, and 
the development in its working to which we have made a pointed 
tefcience aho^e, have led some wiivets to conclude that federalism 
cannot thrice in the present century. As Karl Loevvenstein 
observes, “‘Federalism is a product of liberal thinking. It applied 
the (relative) freedom of the individual to the (relative) freedom 
of organization of territorial entities. It thrives as long as a free 
economy thrives”.** As the attainment of welfare objectives has 
resulted in immense control of the centre over the economy, so 
federalism, according to this writer, finds it almost impossible to 
*• Wheare, op. eft., p. 21 
" WiUianj O. Douglas, We the Judges, p. 42 
’•William E. Rappard, The Gmemmeja of Smltertand, pp. U2-19 

” Ross Anderson in Essays on ihe Austraban Constitution (Ed. R Else 

Mitchell), pp. 97-130 

“Arude in Constilulions and Constitutional Trends Since H’orM Il’ar II, 
pp. 211-13 
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endure F C Camell also reaches almost the same conclusion. 
In hts \ie«, “ federal states and welfare states do not go well 
together’ “ 

The abo\e \iew is ba<ed upon the assumption that federation 
as a system of gotemment has no capacity for growth and adapta- 
tion. E\cn accepting the contention that federalism is the child 
of liberalism, it is not correct to conclude that in a welfare state 
where the economy is subject to increasing control federalism 
cannot thrive Democracy is also the product of liberal thinVing. 
Most of the western states today arc endowed with welfare content, 
but they base seldom abjured the padi of democracy. Some ten- 
sion has no doubt been generated, but that has largely been 
temoxed through dcxclopment of caned layers of social co-opeta- 
iion A similar tendency is also noticeable in contemporary 
federations which are showing growing capicity for adjustment 
to the new conditions. Welfare projeai are being increasingly 
executed through cooperatise endeasours of the national and 
State go'cmmcnts both in older federations like the United State* 
and Australia, and new federation like India. Much of the tension 
between the national and suic gosernments generated by the 
miroduciion of the welfare objeciisi-s in the goscrnmenial 
programmes ts sought to be remosed through increasing u«c of 
the in^tnimcnts of cooperation in l>oth legislame and adminli- 
tratbe fields'* Reorientation of federalism is primarily tiaied upon 
co-opcraiion between two sets of authority in the ta«k of att.sining 
national objemses Increasing discussions Ixtwccn the centre and 
the units would proside the baus as m India" for agreement on 
bro.sd policies and programmes Tlie units cannot claim abso'iitc 
autonomy wulun their juiisiliciions. Isecause in the clo«ely intc- 

’> Fedrralim and fU-onorntf Crovlh m Uiitlfrdntlo[^J CounInn, p S5 

"On eonprrsiite «le»icc» in diffmrx fcdesjiions see 't \>rlj|ranfr*i)a. 
Comf^lirrr end Conf^rali r Ttrndt IK FtdtraUtm, CJiapIrr III 

" India'i pbnnin;; irchnl<]u< insolirs detalletl diKiitilnni of the Ptannl''^ 
OmmiMion mih the central anit state |~>eerninent Kith • slew to prciJiKlng 
an ac'retl plan The suihoriiy sihkh finally approsrs ilie plan Is the 
Naiinnat IVselopmeni OiuikII csMnpnsest of the IVime Minister, the CTIrf 
Mmiiiert of the Ciates ani ihr memlier* i>f Hannln; Cnnmission This is 
fci'towerl \rj sariout ccKifrrrner* between the emini snd state oTTKiali In 
refiril to the esrrutlnn of the plan. (Tor an elatywaie discussion, see 
S. R. Vn. 'rTannins Machinery isi India’. In Vol \1t. Nn 3. 
•vptrmlwr. IV, I) «{ T/ie tnd,in JouMiat af fhiHic ,1 rf-siniilfafinK ) 
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grated contemporary sodeiies the central and state spheres defy 
exaa demarcation, and often they overlap. 

Federalism today is imolved in what may be called a beguiling 
semantic confusion. WTiile the traditionalists stick to the rigid 
criteria of federalism collected from the American Constitution of 
1787, a profound change seems to hate taken place in the technical 
and economic factors of society and in the ideas of men about 
goTemment and institutions All these deielopmenis ha\e radi 
caliy altered the eniironment of federation which calls for a re- 
statement of its essentials. The semantic confusion to which 
federalism has unfortunately fallen prey, can be ascribed to the 
fact that while its emironroent has greatly altered, its formal theory 
has remained almost static. The inesitable result is that the 
inflexible theory of federalism fails to come dose to Using reaUties. 
The qualification of federation by such phrase as ‘quasi’ hardly 
conse)s any precise meaning. As one writer puts it, " . . in the 
expression ‘quasi-federation’ the word ‘qua'i’ hints at a denatioa 
from the federal principle without indicating what kind of special 
posiuon a particular quasi-federation occupies between a unitary 
state and a federation proper”.'* 

The need today is to re-defioe federalism in the light of the 
umiersal trends and tendencies which are clearly discernible in all 
federations, old and new. Some modification of the traditional 
approach is no doubt noticeable.** But we heliere that this is 
hardly adequate. MS'hat is needed iod.ay is reweaving of the theory 
of federalism wluch will proiidc a new angle quite in conformity 
with its practice and working. As Liiingsione correctly says, ‘It 
is the operation, not the form, that is important ; and it is the 
forces that determine the manner of operation that are more 
important still’.** 

The limitation of the traditionalists’ approach has been to 
conceiie federation as a closed system with the units maintaining 
their insularity within their constitutionally delimited spheres 

"C H. Alexandroma, Ccmttiulional Dnelopmentt in Indui, pp. 1S8 59 

“See A. H Birch’s modification of tfheaxe’s definition of federation in 
Federalism, Finance and Social Legulatum jn Canada, Australia and the 
United States, p. 306 

“Federalism and ConsfimiioRoJ Change, p. 4. ttTieare also says that 
Srhat determines the Issue is the worUng of the system’ (op or , p 33) 
But how can he then regard the Umted Sates, Switzerland and Australia 
as examples of countries with federal constitutiODS and federal governments? 
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Hence their emphasis has been on the completely coordinated and 
independent status of the centre and the participating units. 
WTiat strd.cs even a cursory obsencr of federations today is that 
the centre and the units have been compelled by drcurastances to 
mote out of their areas, and the States hare come to acquiesce in 
the predominance of the Centre. As problems constantly transcend 
the boundaries of the States, to their governmental institutions 
have naturally striven to keep pace with the logic of circumstances. 
Since this phenomenon assumes a universal tendency in all the 
federations todar, what is needed is not to bemoan the dessicaiion 
or corrupuon of an illusory federal principle, but to adapt theory 
to changing situations. The crucial question to condder is: Does 
the Constitution or some law made by the Centre divide authority 
between the Centre and the States?*' The second crucial question, 
which IS closely connected with the 6rst. is* “Arc the Hatlona] 
and Sute Governments related to one another as Principal and 
Delegate?"** If under a system of government both the central 
and the sute authorities derive their suius and powers from the 
Constitution and not from tome central law, and can ordinarily 
enjoy subsuntul autonomy withm their re<peetive jurisdiciioni 
set by the Constitution, then there is no valid ground to deny 
federal character to that system of government. 

Our approach spotlights the minimum requirements of the 
federal form of government This is desirable, firiily, because it 
helps in finding a thread of unity which binds all the federations 
such as the old federation like the United States of America and 
the new federations like India, and ihus obviates the need for 
qualifying some federation by such term as 'quasi’ which has no 
precise connotation. Secondlv, our approach reveals an empirical 
attitude based upon a clove ob'crvaiion of the contemporary trends 
and tendencies discernible m the fedcrationi. old and new. The 
traditional mould of federa!i*m has broken down in every country 
with a federal constitution Thus, if the fctleral theory has to 
come close to living realities, it must tread a new path free from 
traditional rigidities 


It. R. AmbrttLir. C^JJ^ Vri. II. r< 976 
”lteoBH)r TA/ Co^tniurton »f p. <1J 
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FORCES THAT SHAPED INDIAN FEDERALISM 


Instimtions and insmunentalmes portray and articulate the 
mutually competing forces operating in the society. A mature 
understanding of the consiimuonal structure of federalism calls 
for the exploration of the myriad social forces which shape its 
form and content. Federal soaety is essentially pluralistic in 
nature, and federal institutions express the federal nature of a 
society. Institutions are more or less federal according as the 
political society, on which the instimuons are grafted, is integrated 
or differentiated As ^\’iiriam S. Uvingston observes, “TTie varying 
degrees of federalism are produced by societies in which the 
patterns of diversity vary and in which the demands for the protec- 
tion and articulation of diversities have been urged with mote or 
less strength**.^ Certain forces in a federal sodecy hare in them- 
selves the image of marked social dirersities. These centrifugal 
forces are engaged at the time of consiitudon-maliDg in a contest 
with the centripetal forces for their enshrinement in the consdtu- 
tional fabric of the society. The balance of power in the final 
form of the consucudon between the centre and the constituent 
units is in a large measure dcterromed by the relative strength 
of the centripetal and centrifugal forces working in the society. 
With this sodological background, we can analyse the opexatire 
forces which determined the nature of Indian fedcrahsm. 

The Constitution of India is federal io form B. R. Ambedkar, 
while inaoducing the draft Constinidon, said : “Federalism means 
the establishment of a Dual Polity. The Draft Constitution is 
Federal Consrirution inasmuch as it establishes what may be called 
a Dual Polity. This Dual Polity under the proposed Constitution 
will contist of the Union at the Centre and the States at the 
periphery, each endowed vnth soveragn powers to be exercised 
in the field assigned to them respectively by the Constitution”.* 
But the Indian federation, it has been frequently observed, has a 

* ‘A Note on the Nature of Federalism* in Political Science Quarterly, 
VoU 67 (1952). See also liTing^ton, Federalism ard Conslitni'onal Change, p. 6 
Vo! \TI. p. S3 
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pronounced centralised bias. The conflicting social forces in 
India, engaged in competition for ascendancy, exerted divergent 
pulls and pressures on the drafting of the Constitution, and 
shaped the form and pattern of Indian federalism in aarying 
degrees 

Taking India as a nhole, her society is essentially federal in 
nature, and its heterogeneous qualities arc clearly manifest. 
Linguistic and cultural particulansms, expressed broadly through 
historically integrated geographical units, constitute the most power- 
ful cenuifugal forces in India which ha^e always acted as a check 
on any moicmcnt towards unitarianism The flowering of 
regional literatures through rematLable deielopment of regional 
languages, reflecting the charaaerisfic spirit of regional cultures, 
created a consciousness of regionalism This regional consc'ous- 
ncss. in Its deletion to the greater cause of freedom, was no doubt 
considerably sulxlued during the days of India’s struggle for 
frcetlnm But of! and on It found expression through an articulate 
demand for regional autonomy as a necessary means of prescriing 
regional particularisms This demand was one of the important 
features of programme of India’s national inoiemcnt It has 
been rightly said that the moicmcnt “which achicieil India’s 
independence was built up by harnessing the forces of regiona- 
lism”’ In slew of the maikeil rcgionil diversities broadly based 
upon linguistic and cultural disnnctiseness. the founding fathers 
of India's Constitution had no choice but to frame a federal 
Constitution 

The regional entities deriie their strength from "the strength 
of age, of roots deep in the tniimplis and humiliations of a 
icncrahlc history”* They arc hi«ioncal entities, and inspite of 
sclera! attempts in the p.ast m the periods of empire building to 
build up a strong unitary tistrm, they haie not been lost in the 
marc of history. Indian geograpliv and history have alw.avs stood 
out against any permanent merger of the regional units Big 
rivers and deep forest*, expanding dcsens and lariing soil con- 
ditions have segmented India into many territorial laiers, and 
they have exercised a great .and continuing influence upon the 

’ Krfntt ef the Slalrt /'rorgamulion p. Jt 

• Vli- C llsm-on, Thr \/otl nuKgrroui Itrraitri, p li. Chjplff II 

tf thli Is-oV rontslns a brit'uDI hwimlcat backf-muml of ll>e ronirmpnrarr 
srfilnil eniii'f*. See alto Nrhni, The piirtnery ef Jniln, pp. S8-49 
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meandering course of Indian history.* As one authority puts it, 
‘The course of Indian history, like that of other countries in the 
world, is in large measure determined by its geography. Each 
of the territorial units into which the hand of nature divides the 
country has a distinct story of its own The intersection of the land 
by deep rhers and winding chains flanked by sandy deserts or im- 
penetrable forests, fostered a spirit of isolation and cleft the country 
asunder into small political and even social units, whose divergences 
were accentuated by the inGnite variety of local conditions”.' 

The regional entities enjoyed continuous political independence 
except at certain periods, such as the age of the Maurya, the 
Gupta and the Mughal Emperors, when a great Emperor swooped 
down upon the neighbouring regions and brought these under 
his suzerainty. But, with the passing away of these powerful 
emperors, the regions again asserted their independent status. 
As the regions are historical units, they have abiding historical 
memories of their own sufferings and achievements. These 
memories are treasured up in regional literatures, fables and 
myths The memories of glories of the great Palas warm up the 
blood of the Bengalees , the Marathas look back with pride to 
the days of Sivaji and of the Peshwas The Sikhs have been 
integrated into a distinct unit, not only by their religion, but 
also by the memories of iheir long struggle and suffering in the 
days of the Mughals. 

The regional diversities having abiding roots in history reveal 
the essentially federal nature of Indian society, and these cons- 
tituted the most powerful centrifugal pressure at the time of 
Constitution-making. 

Apart from marked cultural varieties, the other factor, which 
weighed heavily with the Constitution-makers m theu preference 
for a federal constitutional structure, is the size of the Indian 
Union. From the snowy heights of the north down to the coasts 
of the Southern Peninsula India is a big country with an area 
of 12,59,797 square miles Unitarianism in a country of this size 
is administratively inexpedient; a big country characterised by 
wide local variations would not admit of exact administrative 

* For a good discussion of the inBuence of geography upon the course of 
Indian history, see K. M Panikkar. Geographical Factors in Indian History 
Chapters II and VI 

• H. C. Rajehoudhury in AJiaticed History of India, Part I, p 5 
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Standardization imposed from a single Centre. Any experiment 
with unitananism in a country of such size and variety would 
base ended in a cruel failure. As Justice P. N. Sapru said in 
his Agra Umrersity Lectures in 1953: "Our founding fathers 
wisely did not establish for this country a completely unitary 
goiernmcnt in which there was no distribution of soiereignty 
among the sartous units composing it Any such attempt would 
haic completely broken down as India is too sast a country to 
be gONcrned as a completely unitary state".' 

Another important factor which exerted decisise influence on 
Free India’s choice of federal Constitution was that the founda- 
tion of federalism had already been bid by the 1935 Act. And 
the Constitution of India in its federal aspect carries profound 
influence of that Act. It was not merely a case of historical 
continuity. "Nor was it simply a matter of taking what by to 
hand, the problems which the I93S Constitution svas designed to 
sohe had not disappeared with the transfer of power".* Tlie 
imcgrai'ion ol the Princely States in the Indim Vh’ion could be 
accomplished without any major pain, largely becau’c Free India 
started with a federal Constitution which, at least initially, when 
the situation was explosise, could accommodate regional prejudices 
and susceptibilities and the Klfish interests of the Princes.* Thus 
the former Princely States were trcateil as Part B States of the 
first schedule of the Constitution. 

Only the prosincial part of ihe 1935 An came into operation. 
It SCI in motion two forces, both of which created a climate of 
federali<ni. First, the prosision for prosincbl autonomy in the 
1935 Act was the culmination of the process of ilc'olution of 
auihority which had started under the Act of 1919. The Act of 
1935 conitiiuted the Provinces as the units of a federation invested 
with original powers derhed from the Consiitution '* With llie 

' Quoirti in Willum O Dmigla*. IIV iht JuJgrt, p. 38 

*\V II Mnrrli Jones, Parlumm$ fm India, p. 17 

'Thjt ihe rrinrrs would nol ■crer In ihe brRinnIni; lo ■ unitary lyiCnn, 
was undmtood tiy the situte diplomat Sardar Patel who, (hereforr, made 
an 'appeal lo all the princely raters ot Indian Siaies . . . lO aerrde to Ihe 
Union In three subjects, foreiRn itlalieraa. defence, and eoitirauneatlons”.— 
N n Palmer. The Indian PotiiKat Sittem. p 87 

‘•For an aderjoaie disevsslon of the iiacure and scope of ProsIncUl 
Autonomy In the 1933 Act, see P. K. Masaldan, CioJuliois of Pim-incial 
Autonomy in India (1838 to 1930), Chap 3 
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operation of the provincial part of the Act a popular consciousness 
of provincial auAority came gradually to be developed, and this 
inevitably worked at the time of Constitution-making as an 
important centrifugal force Secondly, the operation of the 1935 
Act and to a lesser extent, the 1919 Act, profoundly influenced 
Indian politics by throwing out a large number of provincial 
leaders As Morris-Jones observes. "The Acts of 1919 and 1935 
. . . effected an important change in Indian political life- they 
introduced on to the stage the provincial politicians” “ The 
Congress under the 1935 Act formed ministries in eight Provinces, 
and in other Provinces it constituted a sizeable number in the 
legislatures. Possession of power, although for a brief period, 
developed in the persons concerned a sense of authority which, 
they knew, would come to an end if India went unitary. These 
provincial politicians, who were eager to maintain their authority, 
formed a substancial section of the Constituent Assembly members, 
and were not expeaed to favour any unitary Constitution. 

We have referred to the centrifugal or separatist forces in Indian 
society which greatly influenced the nature of Indian Constitution. 
But federalism “is . . . possible only when the sense of belonging 
to the major group balances, in the public mind, with the sense 
of membership of the various miuor groups . . This ‘sense 
of belonging to the major group' grows and develops through 
awareness of a common destiny and possession of a minimum 
basis of common dvilizatlon. This sense also develops through 
long-term effects of administrative and economic factors. We 
have already seen that save in times of empire-building the forces 
of separatism and diversity invariably acted as the propelling 
forces of Indian history. During the British period we notice a 
steady process of centralisation in administration and legislation 
with such relaxation of Central control (such as financial decentra- 
lisation in the late 19ih century) as might appear unavoidable from 
time to time. This system served to mitigate the evils of local 
separatism, and to bring all the different regions within the focus 
of one common administration. Two further developments, 
which strengthened this unifying force, were the introdunion of 
fjigfish education and the settmg up of a modern system of 

"Op. cxi.p IT 

”J. Rivero, Tntroduction to a Study of the Development of Federal 
Societies’ In Inlemahonal Social Science Bulletin, VoL IV, Spring, 1952. 
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transport and communication The introduction of English edu- 
cation created a class of educated elites in c\ery comer of India 
«ho could communicate each other’s ideas and emotions through 
the mstrumentahtv of one common medium, and could eten- 
tually develop a sense of common belonging amidst regional 
diversities TTie coming of the railways »as a remarkably 
important event m Indian hisiorj*. It dealt a death-knell to 
local separatism and linked up the diflerent regions of India It 
helped in the development of national markets, stimulated the 
growth of large scale industries, and promoted mobility between 
regions All these developments laid a firm basis of national 
unitv As Nehru observes, "The coming of the British to India 
'v-nchronued with the developments in transport, communications 
and industry, and so it was that British rule succeeded at last in 
establishing po'incal unity'*'* 

Political or economic unity has a shaky foundation unle«s it is 
accompanied by a consciousness of national unity. This conscious- 
ness is known as natonalism or what Tovnbee would ca’I, 'the 
will to be a nation* Nation.ali<m i*. as Hayes WTites, ",akin to 
primitive tribalism m that it directs the supreme loyalty of its 
adherents to a community of language, customs and historic 
traditions"'* But Indian nationalism seldom took this form. 
Its appeal was onlv to a les«er extent to the past; by and large, 
ns .-ippca! was to the present and the future While a common 
subjection to the oppressive rule of Britain brought home to every 
Indian an awareness of a common peril and a common destiny, 
the slow, imperceptible contacts among men of different rcgimi 
in the political and non-poliiical spheres laid a minimum Iiasis 
of a common political life As J Rivero aptly puts, “The most 
favourable occasion for the realization of the common interests 
of various groups is provided by a threat to all from a common 
enemT"." Britain was this common enemy, and the revolt against 
British rule creatcvl a wide-spread national upsurge which smoothed 
to a great extent the regional shfrcrcncei Tliis national movement, 
in addition, threw out in the process of Its maturation certain 

“Tl.e twin er India, p 13 

'• "Naiionalum*, rweyclopsrrfu vf Ifc# Sdcm/ Scimctt, XT, p 2<l 

'* nl, f> Cl. The Impulve lo unite in Amertra trHl Cafiiia wis tI*o 
pnnWnt hy ihe threat from a roRimnn enemy Ve Itryer, Tkt Amrfican 
Com-imoreat/fc. VrJ 1, p IV, atxl IVanon, Tht fimtrnmnt nf Canada, p 23 
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social and political ideals which formed the ideological base of a 
common political life. Self*detenninaRon, democracy and social 
justice had always been the ruling ideals of the national move- 
ment, specially in its ‘Gandhi’ phase. These ideals constitute the 
foundation of a common political hfe The tri-colour flag and 
the spinning wheel or Charkha served as the symbols of national 
unity. 

The emphasis in the national movement from its very inception 
was on national unity The national awakening started even 
before the Indian National Congress originated m 1885 All along 
the supreme objective was to inspire the people to a national 
consciousness. As Surendra Nath Banerjea explained the purpose 
of the Civil Service Agitation which the Indian Association started 
in 1877 under his leadership, “ . . the underlying conception, 
and the true aim and purpose of the Civil Service Agitation, was 
the awakening of a spirit of unity and solidarity among the people 
of India”.*' But until the f920’$ the national upsurge was confined 
to the westernized elites of India, and could not create a popular 
mood of revolt against an alien government At last Gandhi came 
and carried the message of national unity and awakening to every 
door. As Myron Weiner observes, ‘The nationalist movement did 
not become nation-wide . . until the 1920’8 when Gandhi 
successfully fused religious notions and political objectives and 
rallied the villagers behind him".*' 

The aforesaid discussion spotlights the centralising forces 
operating in Indian society in the I9th and 20th centuries. These 
were the product of long British administration and the long- 
drawn-out national movement in India. These forces, which 
profoundly influenced the nature of Indian federalism, were 
reinforced by other centralising forces in the shape of common 
aspiration and common concern for the future As Morris-Jones 
explains it, "But if the framers of the Constitution had enjoyed 
the experiences of unified rule and common revolt in the past, 
equally they were sharers in certain common hopes and anxieties 
for the future ; and the unitary character of the Constitution 
flowed from both sets of factors”.** 

“ A Xalion in Making, p. 44 See in this connection Banerjea’s tour m 
North, West and South India, itid, pp. 44-50 

” Parly Politics in India, p. 14 

’• Op. or., p. 7 
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The ‘common anxieties for ihe future' were the anxieties ot any 
possible repetition of Indian history tshich is full of fratricidal 
wars between regions and communities. Any such repetition 
would destroy the \cry basis of Indun nationality and the groups 
forged into a nation during the British period would crumble into 
tiny units of authority Loyalties to language and religion ha\c 
deep roots in Indian history, and primitise tribalism might raise 
us head to siriVe a deadly blow at the root of Indian nationalism. 
At the time of Constitution-making the disruptive forces were 
already revealing symptoms of resiial,** and this caused a lot of 
anxiety which was reflected in the preference of the Constitution- 
makers for a powerful Centre which would be able to preserve 
national unity T. T Krishnamachari, white defending the 
emergency powers of the Centre, observed' “. . . thevc emergency 
provisions have got to be tolerareil as a necessary evil, and without 
those provisions it is well nigh possible that all our efforts to 
frame a constitution may uliimaicly be jeopardired . . Thus 
the founding fathers of the Indian Consiituilon were from ihe 
very beginning alive to the dangers lurking in the disruptive 
tendencies inherent in fndnn society, and this awareness expressed 
it'clf in the constitutional provision for a strong Centre. 

It was also felt (hat the fuirdmem of common hopes and aspira* 
lions for the future would demand a powerful Centre. India Is 
an underdeveloped country where colo<sal poverty and rampant 
social injustice are stark realities. To accelerate the pace of 
industrialiaauon and to widen the base of social justice arc n dire 
necessity m India. Tins m turn demands endowing the state 
with welfare content, for only a welfare state with centralised 
authority could cfleclivcly undertake the task of national recons- 

"A< one member o( the ConMlturtil Aoembly (Narlrudiim Ahmad) utdi 
“There are {orcei of diiintrgraiion and dirooler already sliIbTe ertrywhere*. 
C-SJ) Vo1 IX p 116 

** C-IJ) , Vol IX, p 1U lo thU cimneetlon the impel of Partltlnn upon 
the federal Kheme mu«| not be ornlookrd In fact, the Conwlliienl 
Attembly was tet up orl|;1nally lo frame a tedrni Corxiiludon for Uhllrd 
India on the haiit that only Fotlr^ Allain. Defence, and Communication 
would ronitiiute the JiirlMlktlon of Ihe Centre. Itut the Parsillon of India 
ant the Irag c evcnli whith aecnmpnlrd It, htoujht atmut a dravllc chaoRe 
in the opinion of the Conillltient Atietnlily. Opinion iharpty changed 
from ~a minimal In a fnaaimal federation**. See K. Samhanam L'mon Sure 
Rrltnoni in /ndu, pp. 4 S 
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truciion and development. The ideas oE welfare state, which found 
an abiding place in the progiamme o£ the national movement, 
have been integrated in the Constrtnrion of India. The Preamble 
and the Directive Prmaples of State Policy express in clear 
language the ideas of wel&re state, and consequently the balance 
of power between the f^tre and the units tilted in favour of 
the former. It is not possible to carry out a welfare programme 
unless the Centre has adequate coucrol over the economic and 
fiscal fields. Thus, when the Constitution-makers accepted the 
basic ideas of welfare state, they had no choice but to endow the 
Centre with adequate powers to implement those ideas. 

It is the historical background of the constituent imits of a 
federation that largely determines their share of authority m the 
Constimtion. If the units had previously been fully self-governing 
units, then they vrould not be willing to surrender a major slice 
of their powers to the newly formed federal govenunent. 
Inevitably, the consrinicioRal balance of power in this case would 
awing in favour of the units Contrarily, the units, which bad 
previously been by and targe subordinate agencies, would not 
resent being given a relatively small amount of authority. In the 
United States the thlneen liberated colonies which formed a 
federal union in 1737, were in possession at that time of almost 
nnlimited soveregn powers,** and naturaUy they were not expected 
to like the Idea of bestowing a large amount of powers upon the 
new federal govenunent. Thus the American federation staned 
with a weak Centre and powerful units. On the other hand, in 
Canada the component units had "a common if not a uniform 
experience as subordinate goveruraenis under the British Crown”,** 
and hence, they knew that the proposed federation with a strong 
Centre would not adversely aSect their existing status The 
constituent units of the Indian federation, like their Canadian 
counterparts, were not in enjoyment of sovereign powers. Some 
devolution of authority, which staned in 1919, had no doubt 
widened into provincial autonomy under the Act of 1935, but 
that was hedged with numerous reservations and restrictions. 
The Provinces of India were evMziriajJy rubordinafe goreranKnts 
and never enjoyed the status of independent self-governing 
authorities. As K. M. htunshi, one of the members of the Drafting 
Committee of the Constituent Assembly of India, wrote, “The 
“Bryce, op. cit, pp. 19-21 “Dawson, op. eit., p. 4 

2 
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Units in India were not soaereign States like the American States 
in ihc eighteenth century coming together to found a federation”.” 
The provision of a powerful Centre in the scheme of distribution 
of powers between the Union and the States in the Constitution of 
India did not make the position of the Provinces worse, as the 
scheme did not substantially differ from that of the 1935 Act 
under which the Provinces functioned. This historical background 
explains why the provinces did not resent much being treated in 
the Constitution as somewhat weak authorities. 

The architects of a new federation have in their frame of 
reference the valuable experience of working of the o’d federa- 
tions This historical experience guides the foot-steps of the 
Constitution-makers, and widens and deepens their knowteilgc. In 
Its light they can find out the sources of weaknesses of the old 
federations. The Constitution-makers of Canada, for instance, 
profited from the experience of the United States in providing for 
a strong centre They discovered the cause of the American civil 
war m the emphasis in the Constitution on States’ rights and 
powers As Macdonald argued at the Quebec Conference, In 
framing the constituiioo, care should be taken to avoid the 
mistakes and weaknesses of the United States’ system, the primary 
error of which was the resetvation to the difTcrent intes of all 
powers not delegated to the General Government. We mu»t 
reverse this process by esublishing a strong Central Covernmeni, 
to vrhich shall belong all powers not specially confered on the 
provinces"” If, to prevent the recurrence of the American 
catastrophe on Canadian soil, the Canadian Constitution provided 
for a strong centre, then the fathers of the Indian Constitution 
did wisely frame a federal structure with a strong Centre for a 
country where regional loyalties might lake a dangerous shape 
and disrupt the Union. Tlic choice of "Union of States” and not 
"Federation of States" in Ariiclc I of the Constitution was 
deliberately made to emphasise the centralised bias of an 
"indestructible union", and ibat was done clearly to aioil the 
recurrence of the American Civil War on Indian soil.” 

The operation of the older fcderaiioni has revealed a great 
departure from their original design. Tint has l>een the 
Indian Ln Itn-ine, I9S0, Vrf. IV. ” Disnon. cp rif, p 3S 

••Ambnlliif made a (lotnini nferenet «o American esperieme See 
C^D.. Vcl VII. p. SI 
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consequence of the remarkable changes which hate taken place, 
since the American Constitution ame into e'ustence in 17S7, in 
the technical and economic factors, and in the pohtical and social 
environment All these devc'opments have altered the background 
of federali'm. The logic of this change ha' revealed itself in a 
marked centralising tendency in all federations. As William 
O. Douglas sav', * Tn America, the trend has been toward the 
development of a strong and powerful national government”.** In 
Switzerland and Australia al«o a similar tendency is noticeable. 
The “political, economic and social factors'*, and “the factor of 
public finance" have promoted centralizanon in Switzerland.*’ 
*rhe centralising tendency in Australia has been brilliantly 
expressed by Ross Anderson: “The federal child has grown to 
lusty manhood, while the parent states have gone into a decline, 
with a marked deterioration in many of their faculues"** This 
universal tendency of centralization obtaining in all recogni'ed 
federations has profoundly influenced the tradlt-onal concept of 
federalism. Hence new federal Constitutions cannot be cast m 
the traditional mould which has largely broken down under the 
pressure of new technical, economic, political and social factors. 

The Constitution-makers of India were much influenced by this 
new development in the older federations. Centralization is a 
compulsion as revealed through world eccperience, and the Cons- 
dtutioQ of India has followrf it. Alladi Kri'hnaswami Ayyar, 
while defending the powers of the Centre, ob'erved; “the whole 
concept of federalism in the modem world is undergoing a trans- 
formation. As a result of the impact of social and economic 
force', rapid means of communication and the necessary dose 
relation between the different units in matters of trade and 
industry, federal ideas themselves are undergoing tran'formation 
in the modem world”.** "Thus the influence of centralisation, 
which is a universal phenomenon today, is writ large on the face 
of the Constirndon of India. 

While Indian Sodety is highly heicrogeneou', Indian political 
system is remarkably homogeneous characteri'ed by a near- 

*• nv the /udgn, p 42. See also Cart Bicnt Swisher, The Crorrth cf 
Cons.-irutioRoi Perser in the Untied Stales, p. 44 

•’W. E. Rappard, The CozrrnmenI a/ SsrilzerlmJ, pp. 1K.19 

" — XRtchdl (ed.). Essays on the Austraiian Constitution, p. 130 

" C-4D, YoL It. pp. 83W9 
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monopoly position wijojcil by the Congress Party. This political 
homogeneity offsets in a large tneasure the pulls and pressures of 
local dixersities, and acts as a powerful centripetal force in Indb. 
At the time of Constitution making this centralising force was 
more powerful and manifest, as organised opposition was then 
almost nt>n-exi<fcnt The constellation of circumstances was there 
for the formation of a 'contractuir federation. The representa- 
uses from both the former Proxinccs and the Princely states were 
pre<cnt at the historic Constttuenc Assembly; the ground ivas 
ready for them to enter into an agreement. But the existence of 
a partv which possessed almost complete control mcr the political 
situation did not allow the esublishment of a 'contractual’ federa- 
tion. and ultimately led to the sictory of the centripetal forces. As 
C H Adcxandrowicz wrote, “owing to a mono-party reality ten- 
dencies of centralisation presaded oscr those of decentralisation".'* 
We hate examined m some detail the multiple forces and 
influences which shaped the nature of Indbn federalism. We 
hate also seen how the centralising forces had won o\er the deccn- 
traltJing influences, and this sicrory Introduced a marked centra- 
lised bias in Indian federal tiructute. In the formation of a 
federation the contributing forces, as J Khero" tells us, ate partly 
ration.tl and objectiie. and partly emotional .snd lubjectlic. iWiiie 
the former are the centripetal forces, the biter are the centrifugal 
forces It it the ceaseless conflict between the two that deter- 
mines the nature and working of a fetleral system. While the 
emotional and subjective forces base an immedbte appeal to the 
people, the raiiontl and objettisc factors have no immediate 
appeal as they are perceived only on an intelligent evalu.ition of 
facts and interests In India, as we iKall see in our discussion of 
the working of the federal system, the forces of tinificaiion ate 
pitted against the forces of separatism. U'hite the former are 
continuous and always active, the latter arc generally dormant. 
But at times they arc aairc indeed, and then they would, like a 
steeping volcano suddenly get awake. ien«l to burst asunder fndia'i 
national unity and introduce serious strains and Stresses In her 
federal sjstcm. 


"'It [n<I>4 a Pederationl' In />iieriviinoiK>{ end Comptfelne 
le.l,, Vet 3. t9S4 
" Of. cil , pp. 41-41 
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LEGISLATIVE RELATIONS 


The essence of federalism hes in constimrional di%-ision of 
legislative powers. No universally accepted plan of dividing 
powers is, however, discernible m all federations. In the United 
States the Constitution allocates powers between the National 
government and the State governments by provision of five 
classes.* The powers of the National government are enumerated 
in Article 1, Section 8. All residuary powers are vested in the 
States. Amendment X etpUcitly says: ‘The powers not dele- 
gated to the United States by the constitution, nor prohibited 
by it to the Sutes, arc reserved to the states respectively, or to 
the people”. The prohibitions imposed on the National govern- 
ment are stated ia Article I, Section 9 and first ten amendments, 
and the restrictions imposed on the State governments are 
enumerated in Article 1. Section 10 Apart from the above 
four classes of power, Amendment which was subsequnetly 

repealed by Amendment XXI, provided for a concunent field 
of legislation. Through judicial interpretation, however, a field 
of concurrent legislation has developed in the United States. The 
powers, which have not been exclusively granted to the National 
government, constitute the concurrent field of legislation. On 
some matters such as bankruptcy, weights and measures, harbour 
regulations, etc. both Congress and the State legislatures mn 
legislate, but State legislation “shall take effect only in the absence 
of Federal legislation".* 

In Australia the Constitution broadly follows the American 
scheme of division of powers. The powers of the Commonwealth 
are enumerated In Sections 51 and 52 and some other sections of 
the Constitution, while Sections 106 and 107 vest the residuary 
powers in the States. The powers spedfied in Section 51 are not, 
with a few exceptions, exclusive, beause under Section 107 every 
power of a State “shall, unless it is by this Constitution exclu- 

' Bryce, The American Commomeealth, Vok 1, pp. 313-18. Sec also 
A. L. Goodhart’s paper in Studies in Feirral Planning. 

•Bryce, op. ciu, p. 316 


21 



24 Unrt;R-CO\"ElWMENTAI. relation's in indu 

Go^cmor-Gcncral could in his discretion assign either to the 
Centre or to the Provinces legislative powers regarding subjects 
not mentioned on any list, under the new constitution subjects 
not on the lists, including taxes, fall within the exclusive 
competence of the Union Legislature".* The foundation of federa- 
lism had already been laid in India by the 1935 Act. and the 
problems confronting Indian federation had not substantially 
changed smee then. An elaborate federal scheme was there, and 
hence it was quite natural and also tempting for the makers of 
the Indian Constitution to accept the essentials of the 1935 Act 
m their plan of allocation of powers. 

As in the 1935 Act, so in the Constitution of India there is 
a combination of the Canadian and the Australian methods of 
distribution of powers In other words, the Indian Constitution 
follows the Canadian method mellowed by the Australian constitu- 
tional insight The (hree-bst system in the Constitution of India 
resembles the general pattern of distribuiion of legistrativc powers 
in Canada Besides, Article 248 of the Constitution confides the 
residuary power to the Union Patliamcnt, as in Canada But 
whde the concurrent list in the Canadian Constitution is exceed- 
ingly narrow and comptises only three subjects, the Indian 
Constitution in close imiration of the Australian scheme provides 
a wide concurrent field of legislation with a view to "assuaging 
the rigour of rigidity and legalism’’.* At the same time, the 
Constitution extends the exclusive legislative competence of the 
Union Parliament to 97 cbsscs of subjects, thus greatly improving 
upon the Australian scheme In this way, as Dr. B. R. Ambedkar 
obscried, the Conititution introdaced the greatest possible elasti- 
city in its federalism* 

One imporunt member of the Drafting Committee. Alladi 
Krnhnaswami Ayyar, m a separate note suggested a somewhat 
clifTcrent plan of the distribution of powers Ilis scheme contained 
two lists, the state and conrurreni. with central supremacy in the 
brier in case of a conflicr, and left reshlmry power to the Centre. 
The point of his plan was ilwt “inasmuch as It is agrecil that 
the residuary power is to vest in the Centre (Union Parliiment', 
the various enumerated items in the Union list are merely illustra- 
tive of the general residuary power vesietl in Centre. Tlie proper 

’ The firfvhlu ol IndiJ. fji. Tl ~t 'Cjl/l.Vo! VII, p. 35 

'C..1I}, Vet VJl p 3S 
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plan, therefore, is to define the powers of the State or Provincial 
Units in the first instance, then deal with the concurrent power 
and lastly deal with the power of the Centre or the Union 
Parliament while at the same time making out a comprehensive list 
of the powers vested in the Centre by way of illustration to the 
general power This scheme, although not different in prinaple 
from the plan embodied in the final Constitution, has the merit of 
simplicity, and appears to be more logical 
The other members of the Ihafting Committee, while not 
doubung the ment of AUadi's scheme, did not, however, accept it, 
and fallowed the plan embodied m Section 100 of the Government 
of India Act, 1935, on grounds of expediency. The 1935 Act had 
come into operation, and there was popular acquaintance with 
its provisions. Moreover, the principles of interpretation which 
had emerged through judicial decisions on the scope of different 
items in the legislauve lists of the 1935 Act could provide ample 
guidance in interpreting the scope of the legislative items in the 
new Constitution All these considerations vveighed heavily with 
the memben of the Drafting Committee in finally accepting the 
scheme of the 1935 Act in preference to AUadi’s scheme. 

The Constitution of India has provided a detailed and compre> 
hensive enumeration of the classes of subjeas on which the 
Union and the State legislatures are competent to legislate. The 
Union list comprises 97 items on which the Union Parliament is 
empowered to legislate, whereas in the 1935 Act it included only 
59 items. This tremendous incTcasc in the legislative powers of 
the Union could be ascribed to several factors. First, some new 
developments such as Atomic Energy and UJN O were beyond the 
frame of reference of the makers of the 1935 Act Their inclusion 
in the Union list in the new Constitution has enhanced the scope 
of Union powers. Secondly, the fragmentation of the subjects to 
the minute details in the Constitution of India is an important 
cause of increase in the Union powers. Items 10, 11, 12, 13, 14 in 
List I of the Seventh Schedule, for instance, are not, strictly speak- 
ing, different classes of subjects. They are only different emanations 
from one source, ‘foreign affairs' power, and hence they could be 
conveniently lumped together under ‘foreign affairs’ item. Thirdly, 
the Constituuon of India, which is designed to serve the needs of 
rapid economic development, has naturally augmented the scope 
"Draft Constitution of India, p 111 
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of Union authority in the economic sphere. For instance, banks, 
jnsurance and other financial institutions over which central control 
was only partial under the 1935 Act,** have been brought under 
the most comprehensive control of the Union Parliament in the 
new Constitution Similarly, highways and inter-state rivers and 
river valleys which did not find any place in the federal list 
under the 1935 Act arc among the subjects on which the Union 
Parliament will have exclusive competence to legislate if it so 
desires 

The Union list, which b the longest list, includes defence of 
India, armed forces, atomic energy and mineral resources necessary 
for Its protection, industries declared by Parliament by law to be 
necessary for the purpose of defence or for the prosecution of war, 
Central Bureau of rntclligcnce and Investigation, preventive 
detention, foreign alTairs, war and peace, foreign jurisdiction, 
citizenship, extradition, passports and visa, piracies and crimes 
committed on the high seas or in the air ; ofTences against the 
law of nations committed on land or the high icai or in the 
air, radways, highways declared by or under law made by Parlia- 
ment to be national highways, shipping and navigation, lighthouses 
and ports, airways, posts and telegraphs, union property and 
revenue therefrom, public debt of the union, currency*, coinage and 
foreign exchange, foreign loans. Reserve Bank of Indb, trade and 
commerce with foreign countries, inter-state trade and commerce, 
incorporation, regulation and winding up of trading corporations 
including banking, insurance and financial corporation but not 
including cooperative societies, banking, insurance, bills of ex- 
change, stock exchange, patents, inventions and copyrights, 
industries, the control of which by the Union is declareii by 
Parliament by liw to be expedient in the public interest, reguhlion 
and development of oil fields and mineral oil resources, regulation 
of mines and mineral devciopmcni, regulation of laliour, regula- 
tion and development of inter-state riven and river valleys, film 
censorship, coordination and determination of sundards in institu- 
lions for higher cilucation or research and Kientific and technical 
institutions, surveys of India, census, audit of the Union and State 
•accounts, constiiuiion and organis'ition of the Supreme court and 
High courts. Inter State migration, taxes on income other than 
agricultural income, custom duties, excite duties, corporation tax, 
" Ve L4ti I, limt 33 and 3S 
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taxes on the capital value of the assets exclusive of agricultural 
land, estate duty, etc 

All the modem federations possess a concurrent jurisdiction 
where both Centre and States are emposvered to legislate.'* The 
desirability of ha^ing a concuncnt field of legislation has been 
unhersally recognized. As the Joint Committee on Indian 
Constitutional Reform (1934) obscned: “Experience has shoivn, 
both in India and elsewhere, that there are certain matters which 
cannot be allocated exclusnely either to a Centra] or to a Provincial 
Legislature, and for which, though it is often desirable that 
proiincial legislation should make proiision, it is equally necessary 
that the Central Legislature should also have a legislative jurisdic- 
tion, to enable it in some cases to secure uniformity in the main 
principles of law throughout the country, in otliers to guide and 
encourage provincial effort, and m others again to provide remedies 
for mischiefs arising m the provincial sphere but extending or 
liable to extend beyond the boundaries of a single Province”.'* 
The consurrent list which contains 47 items is quite impressive'* 
It includes crimioal law and procedure, preventive detention for 
reasons connected viith security of a state, marriage and duorce, 
contracts, bankruptcy and insolvency, trust and trustees, adultera- 
tion of foodstuffs and other good«, drugs, economic and social 
planning, social security and social insuraDce and unemployment, 
welfare of labour, legal, medical and other professions, relief and 
rehabilitation, shipping and navigation, price control, trade and 
commerce in and the production, supply and distribution of the 
products of any industry where Union control b declared by Parlia- 
ment to be expedient in the public interest, stamp duties, news- 
papers, books, etc. An evarainaiioa of the nature of these con- 
current subjecu would suggest that they can broadly be classified 
into three categories: subjects relating to the police ftmerions of 
the state, subjects relating to the welfare functions of the state and 
subjects relating to the personal rights and privileges of the 
indiv iduals 

"See K. C. Wheare, Federat Cotenimeiil, pp 73-78 

"Report, para 51, pp. 30-31 

"As AUadi Kiishoaswatni Ayyar observed: "The existence o£ a large 
list of concuneut subjects is calculated to promote harmony between the 
Centre and the units, and avoid the necessity of the courts having to 
resolve the conflict if there is to be only a two-fold division of subjects” 
CuiJ). V’ol. JJ, p. S3S 
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Boih the Union Parliament and the State legislatures are 
competent to legislate on any matter enumerated in the concurrent 
list, and no question of legislative competence would arise. But 
in case of any inconsistency between any provision of Union bw 
and that of a State law, the bner shall be void to the extent of 
the repugnancy” But repugnancy' arises only when both the 
Uwi “occupy the same field because, if both these pieces of 
legulation deal with separate and distinct matters though of 
cognate and allied eharactet. repugiuncy does not arise". More- 
over. “repugnancy must exist in fact, and not depend merely on 
a possiljiiiiy" The possibility of a law being made by the Centre 
would not be enough. Tlie existence of such a law would be the 
essential pre-requtsitc before any repugnancy could ever arise.” 
Qause 1 of Article 254 allows the State law to prevail notwiih- 
standing its repugnancy to Union Jaw if « has been reserved for 
the President's consideration and has secured his assent Tliis 
ebuse introduces Uexibihiy in the operation of the Article 
inasmuch as >t enables the Centre to review the felt needs of a 
state oa a wider canvas and to validate the repugnancy if it is 
juslified by such review. The proviw) to this clau<e, however, 
authorises the Parliament to make another law with respect to 
the same matter to amend or to repeal a repugnant State law 
ithich has been validated by the President’s assent. 

Tlie State list conuins 66 classes of lulijects on which the 
State legislature has exclusive authority to legislate. Tliii list 
has been prepared with an eye cm local conditions and problems, 
and their variety in different States would naturally call for 
difTcrrntbted ireatmcnL ft includes public order, police, adminis- 
tration of justice and constitution and organisation of all courts 
except the Supreme court and the High court, local govemmenr, 
public health and sanitation, intoxicating liquors, relief of the 
disabled and unemployable, rvJucation. communications, agri- 
culture, water, land, forests, regiibiion of mines and mineral 
development and industries subject to relevant provisions of List 
I, trade and commerce wishin the State subject to the provisions 

••Aflitle 254 (1) 

'•Oi iJie poiBl of rtpURtwoe^. we live Sopretne Own'* Judf^iscfit In Oi. 
Tiio Siam II eid nthm, r. Thr Stale »f Vtur Pradeth and Othm, SCJ 
Vol 7CIX, ISSfi, and *tu la the rate of nee^-ehanif and elhefi r. The Stale 
6/ t’llJf rVa<feih aatl olhen, SCJ. Vol TtXII. 1959 
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of entry 33 of List IH, and measures, incorporation, 

regulation and winding up of corporations other than those 
specified in List I, and uniTetsities, public debt of the State, land 
tetenue, taxes on agricultural income, taxes on mineral rights 
subject to any limitations imposed by Parliament, sales tax, 
etc 

In spite of meticulous draftsmanship in carefully enumerating 
the classes of subjects for legislation, it is well-nigh impossible 
to encompass the whole jurisdiction of all possible legislative 
activity and to exhaust the legislative field. As the Joint 
Committee on Indian Constitutional Reform (1934) aptly observed, 
It would , be beyond the skill of any draftsman to guarantee 
that no potenual subject of legislation has been overlooked, nor 
it be assumed that new subjects of legislation, unknown and 
unsuspected at the present time, may not hereafter arise ; and 
therefore, however carefully the lists are drawn, a residue of 
subjects must remain, however small it may be . . In the 

Constitution of India, it is true, the scope for residuary power is 
very limited in v*iew of detailed and comprehensive enumeratiott 
of subjects for legislation. But the possibility of the 'residue of 
legislative power unallocated’ is not altogether ruled out. and Article 
248 confides such power exclusively to the Union Parliament 
This provision is siicdlat to Section 91 of the Canadian Constitution 
which authorises the Parliament to “make Laws for the Peace, 
Order, and good government of Canada, in relation to all Matters 
not coming within the ebsses of subjects by this Act assigned 
exclusively to the Legislatures of the Provinces. . 

The makers of the Indian Constitution through demarcation 
in a comprehensive manner of the spheres of the Union Parliament 
and the State legislatures sought to avoid all possible confiicts 
of jurisdiction. Bur it is humanly impossible to ensure that such 
conflicts will not arise. As Gwjer, C.J., observed in Subrah- 
manyan V. hlutiurJ.'ami^*: “However carefully and precisely lists 
of legislative subjects are defined, it is practically impossible to 
ensure that they never overlap; and an absurd situation would 
result if two inconsistent laws, each of equal validi^, could exist 
side by side within the same ferritory”. In order to avoid such 

"Report, para 54, p 32 

“Quoted In V. V. Cbitaley and S Appa Kao, ^he Conjttliiti'on of frtdu, 
Vol. 3 
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absurd situation the maVers of the Constitution presided for the 
resolution of conflias of legUbtisc jurisdiction of the Union and 
the States In such cases a distinct primaej- has been gi'en to 
the Union Parliament. Thus the power of the State Itgisbtures 
to legislate on matters in the State li«t is subject, under clau'c (3) 
of Article 246, to the power of the Union Parliament to legislate 
on matters in the Union and Concurrent lists under clauses (1) 
and (2) of the said Article 

In addition to the legislainc powers cxclusiselj allocated to 
the Union !isiid abose, the Union Parliament enjoys exclusbc 
authorits in matters of creating certain additional courts and 
implementing international agreements. Article 247 states: 
“Xotwnhstanding anything in this chapter. Parliament may by bw 
proiide for the esoblishment of any additional courts for the 
better administration of laws made by Parliament or of any 
existing laws with respect to a matter enumerated in the Union 
List" This proMsion in the Constitution of India is analogous 
to Section lOl of the Canadbn Constitution which empovrers the 
Pathainent of Canada to establish "any additional courts for the 
better Administration of the Laws of Canada". Article 247 
males it abundantly clear that the jurisdiction of the proposed 
additional courts, which the Parliament of India may create, will 
be exdu<iseJy confined to the Union list. 

Tlie Parliament of India has comprchensisc legislative power 
for implementing treanes and agreements. Article 233 states: 
"Notwithstanding anything in the foregoing provisions of this 
chapter, Parliament has power lo male any Javr for the whole or 
any part of the territory of India for implementing any treaty, 
.igreement or convention with any other country or countries or 
anv decision made at any intemaiional conference, associiiion 
or other body." This prosision recognises the ireaty power at 
a specific source of legislative power, and the expression 'notwith- 
standing anything .... cbipier' clearly indicates that this power 
IS not confined to Union list only, U may abo infringe on the 
sphere allocatnl to the Stairs Tliis providon has the obvious 
ment of avoiding the imnvcn«e difficulties v»hich the treaty imple- 
ment.iijon has enrouniere.l in all fetJer.atinns *• Jn Canada 
Section 132 of the Rtitish North Ametiea An cmjmwers the 
Parliaroent and the govemmeni of Canada to give tflcn to a treaty 
’• IVowle iikI Fnrdrkh, pp esi., {•p 251 5J 
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as part of the British empire relating to a matter covered by 
Section 91. But in case of a treaty to which Canada is a party 
as a free, sovreign nation, its implementation will depend upon 
"the normal distribution of legislarise power between the Dominion 
and the prosinccs”” and hence, shall not infrmge on the Protinces’ 
jurisdiction. Thus the three Acts of Canadian Parliament passed 
in pursuance of previously concluded international labour conven- 
tions were held void by the Privy Council on grounds of their 
tresspass into the field of labour which was reserved for the 
Provinces. In Australia, although the Parliament under Section SI, 
sub-section XXIX, has power to legislate on external affairs, the 
question whether the implementation of treaties may justifiably 
intrude upon the Slates’ junsdiction b not clearly decided. But, 
“two deusions in aviauon cases seem to indicate the possibility 
of treaty-based legislation dealing with certain matters within the 
legislative power of Sates".*' In the United Sates Article VI of 
the Constitution sates, “all Treaues made, or which shall be 
made, under the Authority of the United States, shall be the 
supreme Law of the Land ; and the judges in every State shall 
be bound thereby, any thing in the Constitution or Laws of any 
Sate to the Contrary notwiihsanding.” The Supreme Court 
decisions hare been in full Leeping with the letter of this Article, 
and hence, in the United Sates the federal legislations made in 
execution of treaties may justifiably infringe upon the fields of 
aaion reserved for the Sates.** 

Mere cnumcrauon of the subjects for legislation is not the sole 
determinant of the ambit of power and the jurisdiction of the 
Centre and the Sates. Power expands or shrinks in various ways 
through judidal interpreution. In the United States, for ins- 
tance, the scope of the enumerated powers of the National govern- 
ment has immensely widened through the broad interpretation 
of the 'necessary and proper* clause of the Constitution by the 
Supreme Court This is known as the doctrine of implied powers 
which finds “its verbal basis in the power granted to Congress 
to make all laws necessary and proper for carrying into execution 
those powers which are expressly delegated to it (Art I, Sec. 8, 

’•Dawson, op. cit., p. 114 

•' Eowie and Fnedcich, op. ol , p. 253 

"See Swisher, The Theory and fVoeftee of American Kalional Govern- 
ment, pp. 897-93 
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Cl. 18)“.** Its consequence has been tremendous expansion of 
the federal authoritj’ which has profoundtr altered the original 
balance of power. The broad inicrpretation of the federal powers 
which started under the aegis of Qiief Justice Marshall is a 
continuous phenomenon m the ITnited States. Marshall, while 
defending the power of the Congress to charter a bank and to 
control banking under the Congressional power to coin money, 
made an important obserration* "\Ve think the sound construe* 
non of the constitution must allow to the national legislature 
that discretion . which will enable that body to perform the 
high duties assigned to it, in the manner ma‘t benefici.tl to the 
people” ** The Supreme Court has attached such a comprehensive 
meaning to the 'cominerfe* power of the Congress that jt covers 
a wide variety of problems arising out of or having any effect 
upon mter-Stajc commerce ** TTve Congressional power to 
legisbte on social security measures under the power to tax and 
spend for the general welfare was upheld by the Supreme Court 
in Its decisions in ases of Strrett Machine Company v. Dattr and 
Helienng \ Daiv. This tendency of the Supreme Court to 
enlarge national powers vras remarkably manifest in its judgment 
in the case of die United States South-Eastern UnilerrriteTS 
Assoctalton. Here Justice black, while ruling that insurance is 
commerce and thus nullifying a 7S-year-old precedent, explained 
the scope of the ‘commerce* power: *T1ie power granted Con* 
giess is a poutire power It is the power to legislate concerning 
trans.sctions which, reaching across state boundaries, alTect the 
people of more states than one: to govern allairs which the indi- 
fidual state*, with their liraitevi tcfritori.iI jurisdictions, are not 
fully capable of governing. Tim federal povrer to determine the 
rules of intercourse am>s» sure Imes was essenthJ to weld a loose 
confcvleracT into a single, indisisiblc Nation ; its continued exis- 
tence is equally es«(niia1 to the welfare of that Nation." 

Thus the eery comprehcnsisc interpretation which the American 
Supreme Court has evolved of the federal powers has introiluccd 

•* A. T. Mason and W. M. tWaneT, Conililutionj/ t^rr, p. 122. 

The Trlrrsnt cases en Amrrfan Cpnsllnit<t>n hsee hern tatrn from this 

book 

ft. 154 

•* Aiticle b7 Vmeart M. Itsmctt, Jr. lo A»ienc«ti rotififal Scinei Kixirr, 
1947. n». 1170-71 
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a distinct centralising tendency in American federalism. But in 
India, because of double enumeration of the subjects for legisla- 
tion with minute details, such broad interpretation of the federal 
powers is not possible Naturally the Supreme Court of India 
has refused to accept the American doctrine of implied powers. 
Chief Justice Kania in Ramknshrta Ramiiath v Secretary, Mum- 
ctpal Comtmttee, Kamptee obsersed: “It is natural enough, 
when considering the ambit of express power in relation to an 
unspeciSed residuary power, to give a braad interpretation to the 
former at the expense of the lairer The case, however, is diffe- 
rent where as in the Constitution Act there arc two complementary 
powers, each expressed in precise and dehnite terms. There can 
he no reason in such a case for giving a broader interpreiat on 
to one power rather than to the other"*' 

Although the American doctrine of implied powers, which has 
been used to offer a broad sweep to federal powers at the expense 
of state powers, has not found favour with the Supreme Court 
of India, the Courts in India have accepted the responsibility of 
interpreting the subjects for legislation in a liberal way. This 
has bestowed upon the legislatures, both federal and state, certain 
incidental powers. The principle is that power assigned by the 
Constitution to the legislature on a subjea carries with it the 
power to legislate on incidenul matters connected with that 
subject.** 

Under the Canadian Constitution, where there is double 
enumeration of powers as in India, the principle of incidental 
powers** has been accepted in relation to both Dominion and 
Provincial legislatures. Thus it was held in Attorney-General 
for Canada v. Attorney-General for British Columbia that the 
Dominion Parliament had the competence to provide for matters 
which, though otherwise wthin the purview of the Provincial 
legislatures, were necessarily incidental to effective exercise by the 
Parliament of its powers expressly enumerated in S. 91 of the 
British North America Act. Similarly, the Privy Council recog- 
nised the incidental powers of the Provincial legislatures necessary 
for effective exercise of thdr powers enumerated in Section 92 

’MJJJ. {\'oI 37), 1950 

’* See D. Basu, op. cil., p. 210 

’* The relevant cases have been taken from RoxLell Sirois Report, Dawson, 
op. cil, and D. Basu, op. cit. 
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In Australia the Constitution has expr«sly assigned incidental 
powers to the ParhamcnL Section 51, Clause XXXIX, ghes the 
Parliament the power to legislate with respect to “matters inciden- 
ral to the execution of any power sested by this Consrirution In 
the Parliament". This prinaple of incidental powers” has been 
empto)cd in Australia to gise a broad meaning to the powers of 
the Commonwealth Parhament enumerated in the Constitution. 
Thus ‘trade and commerce' power in Clause i implies power to 
directly regulate the conditions of employment of waterside 
workers and seamen engaged in inter>State and oserseas trade 
(Huddart Parker Lid, t. The Commoirxeallh (1931)); similarly 
the power to present and settle inter*State industrial disputes by 
conciliation and arbitration in Clause XXXV implies the power 
of the Parliament to legislate for penalising strikes {Stemp v. 
Auslra'tan Glass Monujacturers (1917)). 

Under the Constitution of India, as we hate already observed, 
the prinaple of incidental powers has been accepted. As the 
Supreme Court obsened: “. • . when a legislature Is gisen plenary 
power CO legislate on a particular subject there must also be an 
implied power to make taws incidental to the exercise of such 
power. It it a fundamenul principle of constitutional law that 
everything necessary to the exercise of a power is included in the 
grant of the power".*' This principle is applicable in ose of both 
Union Parliament and State legislatures. Dy way of illustrating 
such incidental powers tt may be pointed out that the power to 
legislate with respect to Wleciion of rents* (Entry 18 of List II) 
implies the power to legislate with respect to remission of rents; 
simihrly, the power with respect to ‘administration of justice and 
constitution of courts* {Entry 3 of List II of the Constitution) 
includes the power to clothe the courts so constituted, with general 
jurisdiction and power to hear causes'* 

Overlapping of jurisdictions of the Union and State legislatures 
cannot altogether be ruled out, even when detailed and compre- 
henriie enumeration of subjeers of Iq^ilation ii praided in the 
Constitution. The general pinciple laid down in Article 246 it 
that in case of a conllict on a particular matter, the Union 

••The rele»»nt c»Vi hi?e been blew from NIcholai. The /luilmlufi 
^cntniufion tnd /ton dndWwn /a fiuyf on fAe Aurfra/no CooinOtfitm 

•‘ Erfwrd Co. V. Stole of iSjwer, 1955. SCJ. VoU XVTH 

••D Bo»u. o/>. fil, p. 212 
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Parliament enjoys supremacy. But this general prindple “may be 
in^ol.ed only in the case of 'iiieconcilable conflict’. And iiere 
the doctrine of 'pith and substance’ comes into play”.’* It^fneans 
that an act failing substantially nitbia the jurisdiclior^^ ot'a 
legislature does not become T<«d even if it incidentally inffing?j__, 
upon a subject falling within the jurisdiction of another legislature. 
*11113 principle, which is generally recognised under the CanhdTail 
Constitution in the task of inierpretuig the assignment of power 
under Sections 9l and 92 of the British North America Act, has 
heen instrumental in determining the jurisdiction of the Dominion 
and Proiincial legislatures’* 

The rule of ‘pith and substance' has been accepted by India’s 
Supreme Court. The Court made the following observation in a 
recent case: “^Vhere in an organic instrument such enumerated 
powers of legislation exist and there is a conflict between rival 
lists, it is necessary to examine the impugned legislation in its 
pith and substance, and if that pith and substance falls substan- 
tially within an Entry or Entries conferring legislatire power, the 
legislation is valid, a slight transgression upon a rival list, nonvith* 
standing”.” The same view has been expressed in a number of 
cases. For instance, in the Slate of Bombay v. F. N. Balsara** 
it was contended that the Bombay Prohibition Act, 1949, was not 
void as it substantially fell within List U, although it encroached 
upon the federal jurisdiction only incidentally. 

Thus legislative autonomy of both Union and States is not 
Inconsistent with incidental encroachment upon each other’s field. 
Moreover, the Supreme Court’s adoption of the principle of inci- 
dental powers has led to enlargcracni of powers at both leve’s — 
Union and State, although its widening effect in the absence of 
any doctrine of implied powers has not been spectacular. 

Judicial interpretation has influenced the distribution of powen 
differently in different federations. WTiile in the United States 
and Australia the balance has tilted in favour of the Centre, in 
Canada the scale has favoured the units. National supremacy in 

•• D Basu, op. cil, p. 272 

** Tiawvtjii, cj>. cjl , pp. See also H 'K. Ben, op. ctl , pp 176-T7 

** Tfte Stale of Rajasthan ». Shri G. Chaxla end Dr. Pohumal (195S), 
Sej, Vol XXn. 1959 

“AIR. {\’oL 3S1, 1951. See D. Basa’s excellent note on this case. Cases 
on ihe Constilulion of India {19511-51). pp. 323-24 
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ihe United States was first upheld by Marshall” when he deseJoped 
the doctrine of implied powers, and since then the major trend 
in judicial decisions lus been favouring the Centre. In Australia 
since the High Court enunciated the basic principle of interpreting 
the Commonwealth's legisiatisc power in the Engineers’ Case the 
judicial decisions hai c been more and more augmenting the author- 
ity of the federal goicmmcnt which rcccised a 'cry comprehen- 
si'c sweep m the Court's decision in the Uniform Tax Case.** In 
Canada the trend of judicial inierprctation has been fa'ourablc 
to pro'incial power.’* The narrow interpretation of the residual 
power of the Dominion contained in Section 91, combined with a 
broad meaning attached to the general expression "property and 
ci'il rights in the proiinces" embodied in Section n, has intro- 
duced a decentralizing tendency in Canadian federalism. As F- 
R Scott aptly obscr'cct, "In the United States, a looser federalism 
was unified by the judgments of a Marshall, while in Canada a 
stronger union was decentralized by a U’at«on and a HaldencV* 
In India no marked trend of judicul interpretation is, howe'er, 
discernible. Of course, there is »ery little opportunity under the 
Constitution of India for the judiciary to decisi'cly influence the 
distribution of powers Tlie detailetl dmsion of powers with preci»e 
enumeration of the subjects for legislation has tended to minimise 
the scope for judicial interpretation. Derides, the pohiiea} homo* 
geneiiy enforced by a single party rule in both Centre and most of 
the States has as a matter of fact brgtJy rrmosed the possibility of 
Union-State conflicts being deoded by the judiciary. Conllias no 
doubt arise, but are mostly decided at political Ic'cl. But nmetimes 
the consciousness of State rights becomes so powerful that it tran- 
scends the pirty loyalty, and the Umon-Siate conflict is pushed into 
the court room The recent case of The State of ll’esi Dmgol '. 
The Union of India illustrates ibis fact. The Stale of West 
Bengal in this sun challcngctl she competence of the Farliament 
to make a law authorising the Union Co'emment to actjulte land 
and rights in or o'cr land srsied in the State which was sought 
to lie acquired by the Union under the Craal Bearing Areas 

•' Rrfnti 6f Ihe V S Commmnm cn Imletgairtnmrnlal Rrlationt, IJ-Jt 

*' TJie Staff* and Rrbuona i»J»h the Cwnmonufalib" by Rf>*» Andfrson 
In R. rtwMikhtU, Fits’ll cn Ihe Amlratton Conitilulian, pp. 97-103 

•• Rover;— Sirmt Rfporl, Ri. t. Ch. IX. p 2t1 
The CenaJun Rar Resirv, VoL XXCX. 19SI 
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(Acquisition and Development) Act. The Court, in recognising 
such authority of the Parliament, was guided by three considera- 
tions : first, the distribution of powers under the Constitution “does 
not support the theory of full sovereignty in the States so as to 
render it immune &om the exercise of legislative power of the 
Union Parliament part.cularly in relation U> acquisition of property 
of the States”; secondly, even where as in the United States 
“the states are regarded qua the Union as sovereign” the power 
of the Union to legislate "in respect of property situated in the 
States . . . remains unrestricted” , and thirdly, power to legislate 
“for regulation and development of mines and minerals under the 
control of the Union, would by necessary implication include the 
power to acquire mines and minerals, and therefore power to 
legislate for acquisition of property vested ui the States cannot be 
denied to the Parliaraeni”** The third argument is decisive and 
quite relevant. We agree that Parliament is competent to legislate 
authorising the Union Government to acquire property vested in 
the States necessary for exercise of irs ronsriturionaliy assigned 
power ; otherwise, the exercise of that power would become ineffec- 
tive. But if the Supreme Court in future is guided by the under- 
lying spirit of the judgment m the present case, then that might 
profoundly influence the balance of power in favour of the Union, 
for the spirit is distinctly centripetal 

Federalism in its nature suffers from the defect of rigidity The 
powe-s of both sets of authority are fixed by the Constitution. 
Because of this, inter-lcvcl transfer of authority, which may be 
occasionally needed for accomplishing the task of a modern 
government, is not possible in a federal system except through 
judicial review or constitutional amendment. Judicial interpreta- 
tion involves a lot of uncertainties, while the way of constitutional 
amendment will be resented by the States inasmuch as it involves 
permanent curtailment of their authority. These difficulties 
■would suggest the incorporation of some provisions in the Cons- 
titution with a view to making temporary transfer of power from 

•'SC. (original junsdiction). Suit Vo 1 of 1961, Judgment delivered on 
XVffceraber 21, 1962. See also the dissentiog judgment by Subba Rao, J la 
which the learned Judge obserred that the Court should have prevented the 
TJnion from overstepping its boundary as the Constitution did not expressly 
authorise the Union to acquire land and rights in or over land vested in 
the States. 



33 ivn3i-co\Tiw\tEST.u. BEwnovs n< indl\ 

States to Centre possible. Such constitutional innovations 
introduce the much-needed flexibility in the notLing of federalism. 
One such useful innocation nas introduced by Section 51, 
sub-Section XXX\ni, of the Commonwealth of Australia Cons* 
tiiuiion Act, designed to make the otherwise rigid system of 
federalism flexible in its operation 

The Constitution of India goes further than the Australian plan 
in exploring new ways for mclloning the rigour of the rigid mould 
of federalism. As Ambedlar observed. ‘It is not enough to say 
that the Draft Constitution follows rhe Australian ConsticucioQ. ... 
Wliac is to be noted is that it has added new ways of overcoming 
the rigidity and legalism inherent in federalism which arc special 
to It and which are not to be found elscvrhereV* Ambedkar in 
this coaneetton made a pointed reference to Articles 2i9, 250 and 
252. These constitutional provisions provide for temporary transfer 
of legislative authority from the States to the Union. Article 249, 
Clause 1, authorises the Union Parlianicnt to legislate on subjens 
included in the State List vvhenever “the Council of States declares 
by a resolution supported by not less than two>thirds of (he 
members present and voting** such legislation to be 'necessary and 
expedient in national interest*. Qause 2 of the said Article 
provides for the operation of such resolution for one year which 
can be extended for a further term of one year it a resolution 
approving its continuance is passed in the manner provided in 
Clause I. Clause 3 lays down that the legislation made under the 
authority of such resolution cevses to operate on the expiration of 
a period of six months after the resolution hat ceased to be in 
force except as respects thinp done or omiiicd to be done before the 
expiration of the said period. In 1950 ihe provisional Parliament 
in pursuance of this Ankle resolvevl to take powers in national 
interest to legislate with respect to trade and commerce within the 
State, and production, supply and distribution of goods (Entries 26 
and 27 of List II). and the Parliament in pursuance of this resolu- 
tion enacted the Eisentul Supplies (Temporary Powers) Amend. 
ment Act, i950, and the Supply and Prices of Coo({s Act, 19S0. 

Tlic above mentioneil constitutional provision intrcxluces for the 
first time *‘a useful innovation designed to secure greater flexibility 
in working the fetlcrationV* In the United States and Austnlia 
VoL \H, p. 35 

•• Ik M S«rT»l In Thf Ln Qtartetly Rniew, VoL 78. I>61. 
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such a constitutional technique of encroaching upon the States' 
sphere hy the federal legislature cannot be discovered. The only 
fruitful means through which the federal legislature can transfer 
to itself the power reserved to the States by the Constitution is 
the means of constitutional amendment. In Canada, however, the 
Judiciary has enabled the Dominioa Parliamettt to legislate on 
provincial matters "in time of dire necessity or grave national 
peril” under the "peace, order and good government” clause of 
Section 91. The Judiciary, however, made it clear that "This 
general power was operative only in temporary and overwhelming 
emergencies, . . .”** But in a recent case (Attorney-General of 
Ontario v. Canada Temperance Federation, 1945) the Judicial Com- 
mittee sought to widen the use of the general power contained in 
Section 91 from ‘emergency’ to the ‘inherent nature’ of the subject- 
matter of legislation, viz. whether it is of national importance.** 
Under the Canadian Constitution it is within the competence of 
the Judiciary to determine in each case whether the subject- 
matter of Dominion legislation is of national importance, and 
whether the dreumstances would justify its intrusion into provin- 
dal fields. But under Ansde 249 of the Constitution of India, 
the Coundl of States and not the Judidary of India is competent 
to decide whether Union iegislatton on a particular subject induded 
in the State list is "necessary or expedient in national interest”. 
Besides, the expression ‘national interest’ has a very wide connota- 
tion, and it includes any and every sort of circumstances justifying 
legislation by the Parliament on State matters. 

Artide 249 was severdy ciitidsed by some important members 
of the Constituent Assembly like H. V. Pataskar and O. V. 
Alagesan.*' 'Their contention was that this Artide was unneces- 
sary, spedally when tlrere was an Anide, viz. Arnde 252 providing 
for central legislation for States by consent, and they argued that 
there was no reason to bdieve that the States would not consent 
to legislation for them by the Parliament in 'national interest'. 
And, in their view, if the scope of the Artide was more than what 
was contained in Artide 252, then it was 'surely mischievous’ and 
would be a ‘mockery of provindal autonomy’. Moreover, as 
Paiaskar argued, there were emeigtacy prorisioas nhich could be 

Ronell-Sirott Rtporl, BV. I. Oi. IX, p. 2t7-52 

“ Dawson, of. ct», pp. 110-12 

Vol. Mn, pp. S01-S02 
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in^ol^,cd if ihc Parliamcni «tanted to interfere in States’ alTalrs in 

national interest 

T. T. Knshnamachari.*’ «hile meeting the objections of Pataskar 
and Alagesan, argued that the process contained in Article 252 
svould rcfjujre a lor of tune, isbile the Centre might require powers 
with regard to an urgent matter ’where the proiisions of the 
emergency section need not and cou'tl not he insolvcd’. In such 
cases Article 249. he argued, would serse a useful purpose. 
Knshnamachari further obsersed that the mischief, if there was 
any, was Jtnuird to a very brief period, and hence, the Centre would 
not fed tempted to exploit this Article for extending its authority. 

IVc are of the opinion that Krishnamachari's arguments are quite 
sound, and Article 249 introduces a useful legislat.sc technique 
with a \iew to making the operation of India’s federal system 
flexible The sirujiioni envis-iged by Ankle 249 are quite diJIerent 
from those which the emergency proMSions envisage, and as they 
require immedate and urgent considerat'on. Article 2S2 cannot 
effectively deal with these situations. 'This is really the utility of 
Article 249 Des des, considering the brevity of the period during 
which central intervent on under this Article would operate, and 
also considering the fact that the Council of States, vvhich is the 
agency of Central intervention under this Article, is supposed to 
be the custodian of the States' interests, Article 249 could not 
constitute a serious threat to State autonomy. 

Article 250, Clause I, authorises the Union Parlivment to 
legislate for the whole or any part of India on any subject con- 
rained in (he Scare lisc when a Proclamation of emergency is in 
operation Clause 2 of the said Article lays down that Parlia- 
mentary legislation of this sort ceases to operate "on the expiration 
of a period of six months after the proclamation has censed to 
operate, except as respects things done or omitted to be done 
before the expiration of ibe said perio'l". Clause 2, it is quite 
evileni, is analogous to Qause 3 of Article 249 

fn the United States there is no provision in the Constitution 
similar to Article 250, but through libera! judicial interpretation 
of ‘war’ power contained in Article 1. Section 8. the feilcral govern- 
tncni 8s«umes ircTiicndous powers during nuioml emergenev. But 
the scheme of distribution of powers cnnninetl In the Constitu- 
tion It not completely upset during emergency. As the Supreme 

•'CAjy, foL ml, pp. »oiso6 
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Court obser^ed, "Emergency does not create po«-er. Emergency 
does not increase granted po\iCT or remose or diminish the res- 
trictions imposed upon power granted or teser\ed”. But along 
with this the Court obserted Aat “while emergency does not 
create power, emergency may furnish the occasion for the exercise 
of power”, and in this connection the Court made a ponied 
reference to war power of the federal government** Thus during 
emergency the enumerated powers of the Congress immensely 
expand, but the Congress »s unable to legislate on a subject 
reserved for the States. Similaily, in Australia judicial reviewr has 
tremendously expanded federal power during emergency, and 
‘defence’ during war period has been offered a very wide meaning*’ 
But, as in the United States so in Aust-alia the federal legislature 
is not competent to legislate on a matter reserved for the States 
even during emergency But, at the same time it must be 
admitted that the extension of federal powers in a very com- 
prehensive manner during emergency introduces a pronounced 
centralising tendency in both American and Australian federa- 
tions, and affects the federal balance of power. 

The power of the Union Parliament contained in Article 2S0 
is no doubt broader than the power which the federal legislature 
enjoys during emergency in Australia or the United States But 
considering the fact that the multiple powerful disruptive forces 
which he hidden in Indian soil have in them the great poten- 
tiality of doing immense mischief to India’s national existence, 
and considering also the fact that the effective prosecut on of a 
modern war might requite total mobi'ization of the country’s 
resources which the Central government can secure only under 
Article 250, this broad jiowcr has to be tolerated as a dire necessity, 
although it infringes upon State autonomy and affects the federal 
balance of power. 

Article 251 explains the scope of Articles 249 and 250. The 
operation of cither of these two Articles does not involve suspen- 
sion of the powers of the State legislatures, although the Union 
Parliament is empowered to legislate on a matter enumerated in 
the State list. But in case of a conflict between any provision of 
a State law and any provWon of a Union law whidi the ParJia- 

•* Home Build ng & Loan Asiociation ». Blaisdell, 290 U.S 398, (1934) in 
Ma«on and Beany, op. cit , pp. 374-75 

**J B. D. Miller, Huatrnlun Cocemment and Politics, p. 146 
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rnent has made under either of ihe Articles 249 and 250, the latter 
shall prevail o>cr the former, and the State law will be soid to 
the extent of the repugnancy. But as soon as the law made by 
the Parliament under Article 249 or 250 ceases to have effect, the 
hitherto void provision of the State law becomes effective. Thus 
ihe Union Parhament enjoys under Articles 249 and 250 only a 
concurrent legislative power in respect of the subjects included 
in the State list. 

Article 252, which further makes the federal system of India 
flexible, provides for Union-State co-operation in the legislative 
field As M \'enkafrang3iya obserres, "Fcdcrahsm , , . may be 
of cither a competitive or a co-opcrativc character and the 
federalism as contemplated by the new Indian Constitution is 
essentially co-operative''.** This co-operative nature of Indian 
federalism is clearly manifest in Ankle 252 which authorises the 
Union Parhament to legislate on State matters on the initiative 
of the States. Such legislation shall also apply to those States 
which afterwards consent to it through resolutions passed by their 
legislatures As an insunce of such delegation of power, we may 
refer to the Dtates Duty Act, 1955 W'lth the express consent of 
9 Part 'A' Sutes such as Bombay, Madhya Pradesh, Orissa, 
Punjab, Uttar Pradesh, etc. the Parliament included in the Act 
agriculrura! lands airuaied in those states** 

This constitutional provision is analogous to Section 51 
(XXXMl) of the Australian Constitution which authorises 
Commonwealth legislation on a State matter by consent. In the 
United Scales and Canada*’ such a constitutional technique of 
augmenting federal authority does not obtain Inter-governmeo- 
lal delegation of legisbiivc power has not been allowed by the 
Judiciary m cither Canada or the United States But that has 
not precluded the possibility of Centre-State eo-operation at 
legisbtivc level Such co-operation obtains through complemen* 

-IJ-P Sc. Vol XI, 1950 

•’ The Eiiaie Duly Ad. 1953. P»rl t1. Sec. J 

cooiiltuileul device ef loiersovrnimrnul delcj^tion ef left'- 
Utivc power wav rcrommcndeil for Canada by the Royal Commliilon on 
Dominion — rrotincUl RrUtiont “Hite detection of power by ■ province 
to the Dominion and vice vena would be • utrlul device tor overcoming Is 
practice, the difSoitliei which ■rive from the divliion between the provinces 
and the Dominion of Lrjilviative pwwer over many complex economic 
arlivlrie*". fie/<oft. 115. I. Oi. IX, p 251 
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tary legislations by the federal and State or provincial authorities 
in their respectise fields. Chief Justice Hughes, while delivering 
the judgment of the United States Supreme Court in United States 
y. Behns (1938), endorsed federal action by State consent and 
co-operation “between the Nation and the States through the 
exercise of the power of each to the advantage of the people who 
are citizens of both”.®* 

We hate analysed the legislative relations between the Union 
and the States as provided by the Constitution of India. Some 
critics allege that ^e legislative relations show an unmistaiable 
sign of over-centralization.** It is true that the Union Parliament 
has been provided with large powers for catering to the needs of 
a welfare state, the image of which b embodied in the Preamble 
and the Directive Principles of State Policy. But in providing for 
a strong Centre, the Indian Constitution has simply followed the 
world experience.®* In all exisung federations there has been a 
marked centralization of powers, and ’'virtually all the great 
driving forces in modem society combine in a centralist direc- 
tion”.*® This centralization follows naturally from the need for 
adjusting governmeatal machinery to the shifting exigencies of a 
dynamic society. Centralization, according to Sait, “is generally 
a response to social pressure or foreign pressure”,*® In 'Wheaie’s 
view, the centralizing forces are “war, economic depression, the 
growth of the social services and the mechanical revolution in 
transport and industry”.** The powers of the federal government 
in Switzerland have substantially increased, particularly in the 
economic sphere, through formal constitutional amendments, due 
to the compulsion of the needs of the time. In the United 
States and Australia the Judiciary has fully recognised the logic 
of the centralising forces, and has sanctioned the centralizing 
process by liberal interpretation of the enumerated powers 
of the federal government. In Canada unmistakable signs 

’’On this aspect of Amen'caa Federalism, see F. R. Strong, American 
Constitutional Law, specially Strong’s Oluminating comments, pp. 1432-38 

•* Ivor Jennings, for instance; finds "ibe obvious wealmess of the States" 
to be an important and intercstiitg faturc nf the i3j.«ffjbujjoD of Jegirliwje 
power. See Some CharaetensUes of the Indian Constitution, p 66 

“See K. M. Munshi’s Article on ‘Distribution of Powers’ la Indian Law 
Review, 1930, Vol. IV, p. 15 

** Lipson, The Great Issues of fWtfics, p. 3IS 

“ PoIitieal/rislifHiionj ; A Preface, p 404 “Op. cit , pp 232-260 
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of liberal interpretation of the general power of the 
Dominion go^e^^ment contained in Section 91 of the 
British North America Aa hase, of late, been in e\idencc. 
Thus, what has actually happened in the prcialent federations 
has been embodied in the Constitutional fabric of India. As 
Ramaswami I)er summed it up, "W'hat notwithstanding the 
fiercely aioweJ intentions and palicies of the founders of the 
American Constitution, has taken place in the Unitetl States and 
what local and proimciat patriotisms hate been unable to p-cicnt 
in Canada an I Australia, has now been statutorily formulated in 
India The criticisms lescllcd against the new Constitution in 
this respect cannot blind us to the necessities of the new economic 
and political pressures whose operation in a shrinking and inter- 
dependent world tends towards the concentration of power and 
control m a central organizatian".** 

When the whole problem of duision of power in India It 
rcMcwcd in the light of the requirements of the welfare state, 
genuine doubts are sometimes expressed as to the ability of the 
Union gosernmeni to arty out a comprchensisc welfare pro- 
gramme with ns powers precisely specified by the Constitution. 
Paul II Appicbey is one distinguished doubting critic. In his 
opinion, the Union has been guen less powers ihat what would 
be required for a "nation dediaied to the welfare state ideal”. 
•Epidemics' defy State frontiers, and 'the food supply’ and ‘the 
wrc'fare of farm families' CMdenily fall within the purikw of 
national responsibilities in a constitutional system endowed with 
welfare content But, curiously enough, public hca’th and agricul- 
ture are included in the State Im. As Afqilcbey finally obscries. 
“It is not too unfair . . lo say that except for ihc character of 
its leadership, the new national goscmmeni of India is giicn Jess 
basic resource m power than any other large and important 
nation, while at the time time hating rather more sense of need 
and determination to establish p'c^ams dealing with matters 
important to the national interest”.** 


••Ijrse. Vol XI, 1950 S.m.Urly B Ik Ambedlar uid: “Howrrrt 
muth you way deny power to ihe Ctnirr. Il it diSirull lo prerenl lh« Centre 
from berotnlng ilrong Cond llcmt In modem world are iuch Ihji eentral. 
izalinn of powers li Inesluble". VoL VII. p C 

••RrpofI ef • Surrey (1955), p. I( 
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The experiment with federalism started at a time when the econo- 
mics of large-scale industrialization and the politics of welfare state 
ideal had not been interwoven into the texture of a Constitution. 
Economic activiues then seldom transcended local boundaries, 
and the prevalence of individualistic thinking circumscribed the 
province of the state to maintenance of order and defence. In 
this environment it was possible to conceive and lay down rigid 
lines of demarcation of the admioistratite boundaries of the 
federal and regional authorities. Inevitably this rigidity in the 
administrative mould of federalism resulted in impatience on the 
part of both authorities with any sort of interference from each 
other, and this introduced competitive trends in federalism. As 
M. Venkatraogaiya observes, ‘This competition is seen not merely 
as between the central and sute governments but abo among the 
state gov emments themselves”.' Competition leads to duplication, 
wastefulness and confusion of authority in the administrative 
processes. But this evil is an unavoidable consequence of the 
constitutional allocation of the Central and State spheres in a rigid 
manner. 

The industrial revolution and the emergence of the welfare state 
ideal have altered the environment of federalism They have 
CTeated problems which transcend local boundaries and assume 
national importance. Their solution would therefore demand some 
amount of Central control in Sute administration and increasing 
co-operation between the two administrative layers — Centre and 
State. The rigid mould of the traditional or old federations has 
come to he mellowed in practice, and in the older federations 
there is a perceptible trend towards administrative centralization,* 

* Compelitke and Co-operatne Ttendt in Federahim, p. 3 

’ The changing social itruenire in the United States has introduced a 
broad trend towards administratiTc centRlizaDon. The shift from rural 
economy to a national and infematiooal economy, the transition from an 
economy of exploitation to an economy of conservation, and the gradual 
15 
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while new federal Constitutions hate introduced myriad techni- 
ques for securing uniformity and co-operation in administration. 

The administrative power of the Union of India extends to those 
matters on which it has competence to make bws. Similarly, the 
adtninbtranve authority of the State is co-extensive with its 
legislative jurisdiaion. But the executive power of the State with 
regard to the concurrent field of legislation it limited by "the 
executive power expressly conferred by the Constitution or by 
any bw made by Parliament upon the Union or authorities 
thereof’’ Ordinarily the execume power in respect of concurrent 
list IS vested in the States. Bui the above provision of 
the Constitution enables the Union Parlbment to bestow such 
power upon the Union or to auihorisc the Union to issue neces- 
sary directives to the State authorities.* B. R. Ambcdkar’ 
justified this proviso on two grounds. First, it has a strong 
precedent in Australia where the Centre is competent to assume 
power to admin ster a law in respect of conoinent field. Secondly, 
seme matters included in the concurrent list are so wide in scope 
that the Centre should have power to step in. if Parliament-made 
laws in relation to them ate lightly or badly administered by the 
State authorities In this connection Ambedkar mentioned in 
pariicubr untouchabilicy and child marriage issues. 

Although the Constitution of India provides a clear-cut dis- 
tinction of icgiibme competence between the Union and States, 
it does not contain any such bifurcation of the administrative 
machinery The Union does not possess any exclusive machinery 
for administering its laws, and the States may be used as the 
administrative agents of the Centra The Constitution devolves 
upon the States the obligation to use their executive power in such 
a way as to ensure compliance with Union laws.' Ifence. it is 
the constitutional responsibility of a State to enforce the Union 
laws which arc applicable in that State.' The Union is further 

aaep’iiKt oS the Idea that a /laliona) mlximun) standard In rrrtaln BeJdt 
is drvlrabte In public iRlcrnt base rentilbuvcd to ■ irnnendoiit eitrntlon 
«f the area ef Cmsrat idmloittraiWc action. Ltonitd D VV'blic, /V6fie 
Adminiittalion, pp l38-t0 

•AnUJe 162 

• flra/i Conttitutrofi ej India, »l 

VoL \T1. pp. IIJMIW 

•Article. 2J6 

* D D. Itstu, Ce-nncnldr^ on ihe CcHSlitution ef India, Vot. It. p. 301 
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authorised to issue directives to the States as may be 
necessary for the above purpose.* The Constitution does not stop 
here, and not being content with the general directive power 
relating to enfodcemenl of Union laws which apply in a State, 
it further forbids the States to obstruct or prejudice the exercise 
of Union executive power. Article 257 (1) states : “The executive 
power of every State shall be so exerdsed as not to impede or 
prejudice the ecerdse of the executive power of the Union”, and 
the Union is empowered to issue the directives to the States 
necessary to ensure that end. 

The Constitution also arms the Union with directive 
power on a few specific matters. Article 257 (2) says. "The 
executive power of the Union shall also extend to the giving of 
directions to a State as to the construction and maintenance of 
means of communication dedared in the direction to be of 
national or military importance.” But this dause does not limit 
the authority of the Parliament to declare highways or waterways 
as of national importance or the power of the Union with respect 
to highways or waterways or the power of the Union to construct 
and maintain means of communication as part of its functions with 
respect to naval, military and air force works. The Union 
is also empowered to issue directives to a State as regards 
the measures to be taken for the protection of railways 
within that State.* The Draft Constitution did not contain any 
such provision. While introducing this provision for insertion in 
the final Constitution Ambedkar observed; “ . .all police first 
of all are in the provincial list. Consequently the protection of 
railway property also lies within the field of Provincial Govern- 
ment. It was felt that in particular cases the Centre might desire 
that the property of the railway should be protected by taking 
special measures by the province and for that purpose the Centre 
now seeks to be endowed with power to give directions in their 

* A number of Union Laws oo both Union and counter subjects contain 
provisions of issuing directives. A* Section 6 of the National Highways 
Act, 1956 puts it, "The Central Coveminent may give directions to the 
Government of any State as to the orrylng out in the State of anv of 
the provisions of this Act or of any rule, notification or order made 
thereunder". 

• Article 257(3) 

Vol. DC. p. 1185 
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behair.’* The Constitution of India contains an interesting 
prouso that any extra expenditure incurred by the State Gorem- 
ment for carrjmg out the dircciises in respect of construction and 
maintenance of means of communication of national or military 
importance or of protection of railways would be borne by the 
Union Government, the amount to be mutually agreed upon, or 
in case of their failure to agree, to be determined by an arbitrator 
appointed by the Chief Justice of India. 

Thus the Constitution of India prorides an elaborate system of 
central control and direction of State administration. Tlie para- 
mount objeanc of this admimstratise control is to secure a 
measure of uniformity m the administration of the constituent 
units Tlie directives possess an clement of compulsion, since 
their violation by any State would empower the Union Govern- 
mcni to call into operation the coercive measures contained in 
Article 3S6 As Article 36S says: “^\'hcrc any State hi* failed 
to comply wjih, or to give elicct to, any directions given in the 
exercise of the executive power of the Union under any of the 
provisions of this Constitution, it shall be laitfii) for the Presidenr 
to hold that a situation lias arisen in which the government of 
the State cannot be earned on m accord.tncc with the provisions 
of the Constitution" Its implication is that Article 3S6 automati- 
cally comes into play against the State which has failed to comply 
with the directives, and the President is competent to adopt the 
necessary measures authorised by this Article. 

It has already been indicated that the Constitution does not 
provide for any rigid bifurcation of the administrative machinery: 
of the Union and the States State agencies arc increasingly U'cd 
by the Union for admimstraiive purposes. Railways and Ports 
are Union subjoas, but these are proteaetl by the States. 
Simil.irly, development, construction and maintenance of nil 
National Highways are a Union responsibility. But the Unhm 
Government does not malnuin them tliroiigh its own agency; it 
relics upon the State Governments for their miintenance and 
development Tlie Untm, of course, closely supervises this worb 
through the Roads \Vmg of the Miniitry of Transport by attach- 
ing Fjigineer— Li.iison otTicers to each State.'* Tlie administration 

* A numtirr et Voloo U”! on Vohnt *nd Conevrreiit (ubjeeti renuln 

" R. A. DeihpaiuJe'f ankle on *Roatl Administration la ladu’ InJun 
Jourtml of fubhe AJminhtratton, 1959, VoL V, Na I 



ADMINISTRATIVE SEIATIONS 


49 


of a large number of Union laws on concurrent subjects is also 
entrusted to the States. The extent of the Union’s dependence on 
the States, whether in the matter of aaual administration of Union 
subjects, or in the matter of securing relevant information or 
ad>ice, can be measured by the fact that in West Bengal the 
Home Department of the State Government transaas business 
relating to 36 Union subjects, and the Finance Department 27 
such subjects.** 5 

The Constitution of India provides several ways of securing the 
Centre’s administrative control over the States Firstly, the Centre 
controls the States by issumg directives under Articles 2S6 and 
257 to them in respect of admmisiration of any subject included 
in the Union and Concurrent lists. Wc have already referred to 
this aspect of control. Secondly, the Centre exercises control over 
the exclusively State spheres like education and health That has 
come not through manipulation of the Constitution, nor through 
resort to any special provisions of the Constitution, but through 
massive 0nancial participation of the Centre in State Plans. 
Under Article 232 the Centre provides a huge amount of tied 
grants to the States for Snancing their plans, and in consequence 
tome measure of central control ensues.** Lastly, the Centre 
exercises control through the instrumentality of Alblndia Services. 
The member* of these Services occupy what Ambedkar called, the 
"strategic posts”** all over the Union. Their service conditions 
are regulated by Central rules and regulations, and their ultimate 
responsibility lies to the Centre. But they hold the key positions 
in both Central and State governments. This helps to ensure 
integration of administration throughout the Union which is 
necessary to preserve the unity of the country. Besides, the man- 
ning of the principal positions in State governments by the 
members of All-India Services serves to bring certain amount of 
central control over the States. When Ambedkar said that they 
would occupy the "strategic posts”, he must have meant that they 
would oversee that the administration of the States did not run 
in flat contradiction to the spirit of the Constitution or the 

” See Rules of Business (GovemiilRit of West Bengal) 1961, pp 21-23 
and 25-27 

'•We shall discuss this point in great detail at a later stage in our 
review of the impact oE planning upon Indian Federalism. 

VoL VII. pp. 41-42 

4 
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important national policies To cite an instance, the Chief 
Secretary and the Inspector-General of Police of Assam Government 
refused to carry out certain instructions of the State Cosemmeni 
in the period of linguistic riots in Assam in 1961, as they felt 
that the State Cosernment’s tnstrualons dangerously violated both 
constitution and national policies. That these oHicers could 
uphold national policies could be ascribed to the faa that their 
final responsibility lay to the Centre, and the State had practically 
DO control over their service conditions.” 

The system of admimstraiive control and direction is not an 
innovation of the makers of the Constitution of India; the model 
has been supplied by the Government of India Act, 1935. 
Article 256 is analogous to Section 122 of the 1935 Act vvhich 
stated 'The executive authority of every Province and Federated 
State shall be so exercised as to secure respect for the laws of 
the Federal Legislature which apply in that Province or Siate". 
Sirndarly, Article 257 (I) and (2) reminds a student of India’s 
constitutional development of Secrion 126 (I) and (3) of the 1935 
Act. Section 126 (1) said: ‘The executive authority of every 
province shall be so exercised as not to impede or prejudice the 
exercise of the executive power of the Federation, and the executive 
authority of the Federation shall extend to the giving of such 
directions to a Province as may appear to the Federal Government 
to be necc«rary for that purpose." Article 257 (2) of the Conirifu* 
tion of India is in essence a reproduction of Section 126 (3) of the 
Act Only Arctcie 257 (3), which deals with Union direction* to 
the States for protection of Railways, would not find any analogous 
P'ovision in the 1935 Act. 

Techniques of administration of federal law* by the constituent 
States and varied forms of administrative control over them are 
expressly provided not only by the Constitution of India, but also 
by the Constitutions of Swiizeitand, irS.SR. and the Fedenl 
Republic of Germany. In the Swiss Federation quite a good deal 
of federal laws is administered by the Cantons, and this Cantonal 
administration is supervised by the Federal Council to ensure that 
it does conform to the provisions of law. Tlri* supervision includes 
not only examination of cantonal ordinances for the carrying out 

’• Ordinarily of tours* the of AU India Serrltts canr out 

the ordrrv of the Sialt Cortmintrn* under whom they lerre, •» their 
(tsmtdiait responwbllliy lies to these CoTerameecs. 
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of federal policy, bur also ibe rigjit of giving general direcdons 
to the cantonal administradons to guide them in the exerdse of 
their functionsV* Artides 27 and 40 may be referred to, to 
emphasise this aspect of Swi'S constitutroa.*' Under Artide 27 
the Cantons are required to protide primary educadoo. But the 
standards — adequate, compulsory, &ce and secular — ^which the 
Cantons are under ohligadon to are contained ca the 

Consdtutiott, and the Centre ta empowered to “take the necessary 
measures against cantons which fail to fulfil these ohliganons”. 
Similarly, Artide 40 empowers the Cantons to execute the federal 
laws relating to the system of weights and measure “under the 
su per* I sion of the confederation’'. Although the Swiss Constitu- 
tion does not specify the coercive measures which the Federal 
Assembly or the Council is authorised to adopt against any 
Canton failing to carry out the federal obliganons, the federal 
government is generally found to take those steps necessary to 
ensure the end. In the Saviet Union, as in Switzerland, a S^od 
deal of federal enterprises and regolations is admimstered through 
the executives of the cocstiment cmcs. The ministries of the 
U.S.SR. are either aO-Unioti or Union Republican minissies. 
While the former deal with subjects like foreign trade, railways 
etc, the laner manage public health, foreign a£airs etc AB-Unioa 
ministries conduct their branches of administration tErectly, hut 
as Artide “6 provides, the Union-Republicm MCnistries administer 
their branches of administradon mostly through corresponding 
mimstries of the Uiuoa Republics. Besides, the Council of 
Ministers of the UJS.SJL is e mp owere d bv Artide © to suspend 
decisions and orders of the Councils of Ministers of the Union 
Republics in respect of those sectors of adminhtratian which fiH 
within the jorisdictian of the federal government. These express 
provisions of the Coasdnition introduce a marked administraave 
centralism in Soviet federalism, and *in consast to the United 
Sates, state authorides funcdon as local agendes of the federal 
government and are subordinate to id*.” The Basic Law of the 
Federal Republic of Germany, ISK9 also conains several prov i sions 

Robert R. Bewie and J. Fewdrid:. Srixfiei in Fedtrsltint, p. ICO 

George Arthur CodiEng^ JR, Tie Federal Care inme nS ef SxtSerimd, 
Tp. *4-tS 

" Csovski and Crzvbowsli, Goeemwe vJ, etd Coartj 6t tAe Sjcwt 

Vnion end Farofe, VcL I, JL. 71 
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vihich eniurc both execution of federal laws by the constituent 
units and federal admmtstiatise control oicr them. As Article 83 
p-o'ide$, "The haender execute Federal laws insofar as this Basic 
Law docs not otherwise proside or permit". Federal control is 
exercised through its tupenision oser adminiftrat'on of federal laws 
by Laatder to ensure that it conforms to applicable law. To secure 
this purpose the federal goscinment is authorised "to tend com* 
missioncrs to the highest Land authorities, and with their consent 
or, if this consent is refused, with the consent of the Bundesrai, 
also to subordinate authorities".'* The federal gosemment is al<o 
competent, with the approval of the Bundesrat, to issue general 
instructions, and may, by federal legislation requiring the consent 
of the Bundesrai, be empowered to isme individual insiniciions in 
particular cases. The Basic Law further provides that the 
federal Government may adopt compulsive or coercive measures 
as an ultimate sanction against a recalcitrant Lnender to ensure 
proper execution of federal laws.** 

The ConstJiution of India provides a framework of voluntary 
cooperation at administraiivc level. As Article 253(1) statet: 
"N'otwithstandmg anything in this Constitution, the President may, 
with the consent of the Covemmem of a State, entrust either 
conditionally or unconditionally to the Government or to 
Its officers iunetioni in relation ro any matter to which the execu- 
tive power of the Union extends" Any extra cost incurred by 
the State for discharging such functions would, however, be borne 
by the Union, and the amount thereof would be mutually agreed 
upon, or in default, would be determined by an arbitrator 
appoinicd by the Chief Justice of India " The Union Govern- 
ment, for instance, made use of the power contained in Article 
258(1) in 1950 by delegating to the government of West Bengal. 

'•The relevant prorUlonf of ibe Bavle Law hire been taken from 
liont and Cen^tllulIonaUtm, ed Wiltiam D Andrewi. 

’* Ii ihoutd, heweirr. be ob«e?vei| here (bai the authority of the Centre 
for the purpote of cniurlnj; due conipitanre of lit lawt and direniret by 
the State* In India li more comprehentite than the power* eonfrrreil upon 
the Centre by any «her federal Constuurion "No other Federal Comtilo 
lion authorirn the Central Cotemmenl to luipend the cronstlrution of fu'e 
and (0 anume In litelf all power* wbleh hare been eimferred on the Siaiei 
hr the Conultutlofi".— D K. Sen, A Comfatalne Study ef ihe Udum 
Coniliturinn, p. 219 

" Artiele 
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wiih their conseci, the Union's fancnons “under the Land Accjai- 
sitioR. Act, ISW, in relation ta the aajtihicon of land for the 
purposes of the Union’'.” Arririe 2S3f2) also permits the Union 
Parliament throngh any of its la-ws applicable in a Stare to grant 
powers and impose duties cr authorise the grant of powers and 
unpa«ition of duties upon the The prmctple contained in 

Article 253(3) is also applicable m thw asc As an instance of 
the exercse of such power we may refer to Section 4 of the Essen- 
tial Commodities Act, 1955 which authorises the Union Govern- 
ment through aa order made under Se c tion 5 of the Act to bestow 
powers and impose dunes Qpon the State Govmnnent. 

It will be seen from the above discussirn that although both 
dauses (I) and (2) of Amcle 253 provide for delegation of Union 
fiinctions to a Scare, yet a marked difference exists between the 
two. While daase (1) secures delegation with the consent of the 
State Government, clause (2) ensures it without making any refer- 
ence to the consent of the State concerned. Moreover, while in 
the former case the graanag autboniy is the Union execntiTe, in 
the laner ose it is the Union Parliament which delegates 

Article 253 is in substance a reproduction of Section 124 of 
the Government of India Act, 1933. 

The CoQsatutiott {Seventh Amendment; Act 1956** has added 
a new Artide 233A whldi empowers the States to delegate func- 
tions to the Union with the consent of the laner. Thus the 
Constlmdon of India provides for intcr-Icvel delegation of functions 
which makes operadon of Indian federalism adequatelv fiexible. 
Sudi voluntary assumpdon of funcrions of one laver of authority 
by the other can obtain even under the Consnmdon of the United 
States of America.** The national wage and hour legislanon, for 
instance, anthorizes the administramr of the law to proceed 
thmegh appropriate State department with its consent for con- 
ducting factory inspecdoiss required bv the law, and the State 
concerned would be paid fer i3 services ** Volimtarv cooperadon 
of this naenre at administrative level a evident also in Ganada 
In *ix of the nine Provinces there the enforcement of provincial 

** D. D Basn, of ett^ p. 305 
“ Sectirn 13 

” Arthur W. Xlaemahon, and Aubmomy, p. 54 

** Op czt, pp. 54-55 See also Kaport af the Cammutujn on /(ittrgTircrTj- 

»ne«axf ReiaHont, p. 83 



5+ XNTIS-COVLRXMENTM. E£I.\TIONS IS IXDU 

*f3tut« in relation to police is entrusted to the Roral Canadian 

Mounted Police under agreements between the Dominion and 

die ProMnees concerned, and the Prorince reimburses the 

Dominion for the sersicc rendered in enforcing the provincial 

statute.’* 

Much confusion and inconvenience are sure to result from the 
refusal of a particular State to recognise the records and acts of 
another State To eliminate such ominous possibility^ the Constitu- 
tion of India provides that full faith and credit shall be given all 
over the country to public aas, records and judicial proceedings 
of the Union and of every Suit.*’ Clause 2 of the said Article 
empowers the Union Parliament to lay down through its laws 
the manner in which and the conditions under which these acts 
and records shall be proved and their effect determined. The 
Constitution also provides for eneoifion of final judgments or 
orders delivered or passed by civil courts in any part of the terri- 
tory of India.’* 

Article 261 appears to have been fashioned after See. 1. Art. IV 
of the Constitution of the United States’* which puts each State 
under obligation to give full faith and credit to public acts, records 
and judicial proceedings of every other State, and authorises the 
Congress to determine the manner In which such acts anti records 
shall be proved, and the effea thereof. This "full faith and 
credit" clause is an important expedient which serves the emin* 
cnilv useful purpose of preventing any possible obstruction to the 
normal transaction of adminuiraiive business. As die American 
authors” pul it, “If every state clung churlishly to its own minute 
forms and pcrsi'tcnily refused to rccopnizc records and acts of 
other states which did not have exactly the same rcfjuiremcntt. 
there vvoiild be great confusion, inconvenience, and loss of time. 
To obviate such chaos the framers agreed upon a provision which 
orders every state to accept at full value the acts, public records, 
and court proceedings of all other states". 

One of the essenti.tls of cooperative feder.ilism upon which the 

•* RavrllSirott Ilk B, p- ITS 

"Article ;6l(l) 

"Article 261(3) 

"See (l«o See. 119 of iIm AHitrsli,ni CoftthMion AcL 
"lUrrlit Zink. IVnnImsn and |U«h«m— Amrsicofi Gottmmrfit 
ro/inVi. p. <2 
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basic framework of the Constitution of India is modelled is to 
explore suitable ways of resolving disputes between the States who 
normally function as independent units within their constitu- 
tionally allocated spheres. The interests of the States are, to some 
extent, competitive, and hence, conflicts between them inevitably 
arise. In the absence of any machinery for the settlement of 
Inter-State disputes the general scheme of harmony, which every 
federal polity possesses, is profoundly disturbed which may result 
in disintegration of the Union The judicial settlement of disputes 
between the States through the authority of the Supreme Court 
is one way accepted by the founding fathers of the Indian Constitu- 
tion The other ways are adjudication of one category of such 
disputes by some cxtra-judicial body,** and settlement of Inter- 
State disputes through mvcstigauon. advice and recommendation 
by an administrative body set up by the President.** 

Article 262 empowers the Union Parliament to provide by law 
for the adjudication of any disputes relating to waters of Inter- 
State rivers or river-valleys, and the Parliament may by law exclude 
such disputes from the purview of the Supreme Court or any court 
of law. This provision has obvious significance in the context of 
the various river-valley schemes which have been piloted in India. 
The Draft Constitution did not, however, contain any such provi- 
sion. But its necessity was soon felt, and it vras later on embodied 
in the final Constitution through an amendment. B R. Ambedkar. 
while proposing an amendment, observed: "... in view of the 
fact that we are creating various corporations and these corpora- 
tions will be endowed with power of taking possession of property 
and other things, very many disputes may arise and consequently 
it would be necessary to appoint one permanent body to deal with 
these questions. Consequently it has been felt that the original 
draft or proposal was too hide-bound or too stereotyped to allow 
any elastic action that may be necessary to be taken for meeting 
with these problems. Consequently I am now proposing this new 
article which leaves it to Parliament to make laws for the settle- 
ment of these disputes”.** That the fathers of the Constitution 
wisely embodied Article 262 in the final constitution is evident 
from the fact that occasional differences and disputes have actually 
•' Article 262 
"Article 263 

Vol. K. p. 1187 
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arisen between States in respect of iatcr-Sute riter > alley projeas’* 
To meet such difficulties the Parliament, in pursuance of its 
constinitional authority, eoacred the Inter-Stare Water Disputes 
Act. 1956 which empowers the Centre to set up a tribunal for 
the adjudication of water disputes at the request of any party 
to such disputes*’ Tlie decision of the water di‘putes tribunal 
IS final and binding upon all the parties to the disputes, and shall 
be gi'en effect to by them.** 

Apart from the need for the settlement of Inter-State disputes, 
there is also the necessity, particularly in a federation wetldcd to 
welfare state ideal, of coordinating the activities of the dilTerent 
States In the absence of any mechanism for clleciive coordina- 
tion, the country's progress would be halting, unbalanced and 
uncoordinated Article 265 eminently fulfils this objective. The 
purpose of this Article is to provide a machinery which would help 
nor only in settling the Jnicr-Siarc dispute*, but also in promoiing 
coordination of Inter-State activities for the futiherancc of common 
welfare. Article 263 authorivcs the President to set up an Inter- 
State council which would investigate into and advise upon Inter- 
state disputes, and make recommendations for the better coordina- 
tion of policy and action m relation to any subject of common 
interest between some or all States, or between the Union and 
one or more States Such a device of Inter-State coordination 
obtains even in an older federation like the United Stales of 
America, although the Constitution there is silent about it. The 
Congress set up an Inter-State Commerce Commlvsion under the 
Inter-State Commerce Act of I8S7 v*ith the purpose of facilitating 
Inter-State commerce through prevention of inter-regional discri- 
mination in rates of carriers engaged in Inter-State commerce and 
of unlawful interference with Inter-State commerce. In Auviralb 
Seaion 101 of the Constitution provides for an Inter-Suie Com- 
mission for executing the ronsiiiutional provisions relating to 
“trade and commerce, and the laws made thereunder". Pursuant 
to this provision, an Inter-State Commission was set up under 
Inter-State Commission Act, 1912. But soon the High Court held 
that the Commission was not competent to eacrci«e judicial povref, 

“ffettea- ef the Firti Fi.e Year Ftm (n^nnlnf- CommtMlon} IM7, p. 147. 
At the Uletl rrporti thnw, tu<h ditfnitet arc intrravlnt; at an aUrmlng pace. 

** See. J of ihe Act. /n^>4 CvJe, VoL II, Pan IV, pp J9J 96 

•• S«. 6 iliJ. 
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and owing to this ad\erse decision the Commission was not recons- 
tituted after the termination of its term, and since then Section 
ICJ has not been called into action. 

Article 263 empowers the setting up of more than one Inter- 
State council to deal with scTcral subjects referred to m the 
Article. One such body set up by the President is the Central 
Council of Local Self-GoremmenL The Council is composed of all 
the State ministers in charge of local self-goremmenL The 
Council, which meets at least once a year, studies the problem of 
local self-govemment in all its facets and recommends lines of 
po'icy for adoption all orer the country It is also entrusted with 
the responsibility of exploring wavs of possible cooperation con- 
cerning local self-government matters The Council further males 
recommendations to the Union goiemraent regarding distribution 
of grants to the local bodies and undertakes the tash of periodical 
scrutiny of the work done with such grants It is a growing 
organisation Even a cursory glance at the agenda of a recent 
meeting of the Council would show what an important role it 
plays. The agenda included such items as national water supply 
and sanitation, augmentation of financial resources of local bodies, 
urban community development, dispersal of industries and estab- 
li«hment of committee on structure of municipal corpontioQs.** 

Our survey of the administrative relations between the Union 
and the States shows (hat the CoosUtudon of India has assigned 
very wide sweep of administrative power to the Union. Articles 
256 and 257 lay down a system of comprehensive admin‘strati\e 
control and direction of the States. This aspect of administrative 
relations has come for scathing criticism.** The contention of 
the critics is that the elaborate administrative control over the 
States which the Constitution so expressly provides, coupled with 
the ultimate sanction of invoking the coercive measures embodied 
in Article 356 would tend to destroy the autonomy of States which 
is the soul of federali'm As Dr. A K. Gho'sal aptly expresses 
this idea, “The power of issiting directives to States by the Urtion 
is bad enough, being obnoxious to the spirit of federalism but 
enforcing them by a threat to clamp on them the emergency 

•’ The Statesman, Noveinber 2, I9fi2 

•‘The similar dirtenve power cmitained in the GoTemment of India Acs, 
1935 was found to be “a verv stnUng derogation from provincial auto- 
nomj . by Dr A B. Kotb {A Conshtutional Hiiiory of InAxa, p. 354) 
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pro\i$ions of Article 356 is norse still and calculated almost to 
sound the death-knell of federalism”.** It is true that the pro\i- 
sioRs in the Constitution relating to control and direction of the 
States contain potentiality for mischief, and are capable of being 
abused to the utter neglect of State autonomy. But these hate 
to be tolerated as a necessary csil in a country desoted to welfare 
state ideal svhere posserful centrifugal forces are at work. A large 
measure of administrainc uniformity is necessary in order to attain 
tlie ends of welfare state. Many of the central laws made with a 
Mcw to promoting the well-being of the people would become use- 
less scraps of paper if the State or States owing to negligence or 
some political prejudice or for some other reasons lightly or badly 
administer them. Tins makes it necessary for the Centre to 
possess the power of control and dircciion of the Stales. Secondly, 
there is the problem of checking any fissiparous tendencies in any 
part of the country. In Indb the religious and linguistic diffe- 
rences constitute powerful centrifugal forces which sometimes 
threaten the very foundation of the Union. The control and 
direction of the States involving grant of v*ide sweep of power lo 
the Centre arc necessary for adequately restraining the disinte* 
grating forces vihich may at any time sp-irk olT a major fire in 
any part of the country.** Whenever the fissiparous tendencies 
show signs of activity m any State, the Centre issues necess.ary 
directives to the State concerned as to how the State executive 
power shall he exercised to check the menace. 

Thirdly, even in the traditional federations like the United 
States the use of the States as the administrative agents of the 
Centre and the administrative control over the States are not 
uncommon features today. During the second world war the 
federal government used the State olTicials for administering con- 
scription, rationing, price control etc. Simil.irly, through the use 
of the spending power the Federal government in America exerts 
immense administrative control and supervision over the States.*' 
Tlic Stales have to tolerate this control lest the federal financial 
as'istancc is withheld Lastly, wc may consider the question of 

*• / / Wc.. Vol XIV I9i3 Sec In ihit connmion. Thakuril Dat SharEVTi'i 
rriiklim of Ankle 363, Vol II {>p SIO-SU 

** tl. N. Ehannv. 'Rebllont between the Centre and the Unlti In the 
Indian Union* In tJTSe, Voi X'. No. 3. 1950 

“John D. Milletl, Cmimmfnt end Putdtc Admintiltalton, pp 30 31 
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enforcing the directiies “by a threat to damp on the Slates the 
emergency proTisions of Arride 356”. We belier^ thStVthe found- ' 
ing Others of the Constitution nisdy provided foh*th^,coercife 
measures as the ultimate sanctioii of the centr^HirVcaiejc''The^ 
power of issuing directiies iroiild become meari^iglesf>un]«s the 
Centre is endowed with the necessary authority tff*<nf6rce‘ them. 
One is the necessary concomitant of the other AmbedLar’s 
obserraiion in this connection ments mention. He said: ‘It is 
quite dear in the judgment of the Drafting Committee that this 
is not only necessary but consequential for the simple reason that, 
once there is power given to the ITnion Government to issue 
directives to the States that in certain matters thev must act in 
a certain way, it seems to me that not to give the Centre the 
power to take action when there is failure to carry out those 
directions is practiciUy negativing the duecuons which the Consti- 
tution proposes to give to the Centre. Every right must be 
followed by a remedy. If there Is no remedy then obviously the 
right is purely a paper right, a nugatory right which has no 
meaning, no sense and no substanceV* Suppose, a State govern- 
ment encourages the local disruptive forces or rides rough-shod 
over the nation’s defence policy and the Centre issues necessary 
directives to the State to desbt from such aas, and the State 
Government persistently refuses to comply. How then can the 
Centre enforce its directives except by damping on the State con- 
cerned the emergency provisions of Artide 356^ 


"CAJ}.. VoL n, p. 507 
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FINANCIAL RELATIONS 


Federalism m its nature imoUcs certain basic financial problems. 
Tlie multiplicity of taxing anti spending authorities in a federa- 
tion may raise, as the experience of the older federations reveals, 
major administrative dilTicuhics In the United States, for instance, 
the overlapping and conflict of tax jurisdiction between the two 
layers of authority led to immense inconvenience and increase 
in costs of tax administration' Besides, the close integration of 
Central and State flnanaal policies, which is a necessary fiscal 
objective in a planned economy, is diflicult to attain in a system 
with multiple fiscal authorities The State fiscal policies, for 
instance, may not accord with the Central or national fiscal policy, 
and this introduces serious stresses in national economy. 

The second problem associated with federalism is one of imbal- 
ance as regards financial resources between the Centre and the 
States * A desirable federal ideal is allocation of resources between 
the two sets of authority corresponding to their funnions But 
this IS hardly a realizable ideal, because nature is not so accom- 
modating' Tlie imbalance of finance which arises from assign- 
ment of some expanding sources of huge income such as customs 
and excise duties to the Centre in the Constitution is sought to 
be removed by transfer of funds from the Centre to the States. 
But the dependence of the Slates upon the Centre for large finan- 
cial assistance for carrying out their constitutionally allocated 
functions involves the possible danger of compromise with their 
autonomy In case the Slates prefer not to barter away their 
independence in lieu of central aid. the discharge of their func- 
tions may suffer in both quantity and quality. Hence the problem 
IS' how to reduce Centre-State financial imbalance without any 

' Rtporl of the Commission on Intergovernmental Relations, pp 103 04 

'A II Birch in Federalism and Economte Crmelh in Underdeveloped 
Countries, p 114 

'Sir Cecii It Kisch’s Foreward to B P Adarlar, Principles and Problems 
of Federal Finance, *ii 
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serious loss of State autonomy. 

The third is the problem of imbalance between different regions 
of a federation. This imbalance is die product of differences in 
lei els of economic deiclopment which lead to marked disparities 
in income and wealth of the constituent units. The inter-regional 
imbalance may stand in the way of attaining the welfare state 
ideal of national minimum. Besides, the intet-regional imbalance, 
while gi'ing rise to mutual jealousy and tension among the com- 
ponent units, inevitably constitutes a perennial source of political 
instability. Hence, in the interest of ffscal equity and political 
stability the Centre should enter the field as a equilibrating agency 
and should offset the process of inter-regional imbalance. But in 
a developing economy a fiscal pohcy, whose supreme aim is the 
attainment of inter-regional balance, may come into conflict with 
the aim of optimum economic growth The transfer of funds 
from the economically rich regions to the low income areas may 
result in declining rate of marginal productivity of those trans* 
ferred funds owing to the paucity of the productiie resources in 
the low income areas.* Thus, in a federation, which is iuvolied 
in a process of growth, the problem is one of promoting inter- 
regional balance through larious Linds of financial assistance to 
the States *iQ a way that does not hamper the accelerated rate of 
economic growth. 

The allocacion of re«ources between the Centre and the States, 
as we hate already obsened, docs not equate in practice with 
the constitutional division of functions. The approach to the 
knott)’ problem of resources distribution in a federation ought to 
be based upon a rational calculation of the practical needs which 
comprise administrative, fiscal and the country’s over-all economic 
needs, A single formula or slogan cannot solve the problem. 
Prof. Adarkar lays down three priodples which, in his opinion, 
should guide the working of federal financial relations These 
are (a) independence and responsibility, (&) adequacy and elasticity, 
and (c) administrative economy.* The first principle demands 
sufficient autonomy of each of the goicmments in the matter of 
revenue collection. That is, both should have independent sources 
of income. The second principle emphasises the fact that income 
for each government should be sufficient to enable it to discharge 

*R. N Tnpaihy, Federal Finance in a DneJofnng Economy, Ch. I 

* rnneifics and ProMcms of Federal Finance, pp 218-24 
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its functions in an clScicnt inanocr anti sitould be capable of 
expansion in full keeping with growing needs and functions. 
Adarkar’s third principle of 'adroinistratise economy’ denotes 
administratis e convenience, absence of evasion, and economy in 
collection of taxes 

Adarkar's fiscal maxims closely follow the traditional approach 
to federalism which conceives of the two layers of authority as 
coordinate and independent within their spheres. His first prin- 
ciple of fiscal 'independence and responsibility’ carries little 
meaning today m the face of growing financial integration in 
almost every federation under the impact of planning and welfare 
stare idea!.* Tlic financial iniepaiion is particularly pronounced 
m new federations where a national fiscal policy is a necessary 
instrument of planning in a developing economy. His second 
principle of 'adequacy and cbsticity’ also carries today little 
practical significance in a new federation with growth-awareness, 
where apart from customs and excise duties direct taxes en income, 
both personal and corporate, have been centralised on predoroi- 
nantly economic grounds.' Inevitably the States possess only 
meagre and inelastic sources of income, and a regular transfer of 
funds from the Centre to the States enables the latter to carry 
out their functions Only the third maxim of ‘administrative 
economy’ is an accepted principle of federal finance in all 
countries It is specially relevant to new federations where the 
tax administration requires to be geared to the urgent needs of 
an accelerated economic development. 

Intergovernmental transfer of funds on a considerable scale, 
as we have seen, is inevitable today. Such resources transfer may 
assume various forms* there may be transfer in pan or in full 
of certain revenue earnings from particular taxes, or there may 
be what is known as granis-in-aid. Grants have different aspects. 
These may be used as a stimulating device to encourage the States 
to launch or expand a particular service* Or, the aim of grants 
may be to exert central control over the direction of State activity. 
But the mam objective is to ensure a 'national minimum’ for the 
peoples of difletent States with varying levels of economic 

• K V. S Sastri in FederaUm and Economic Croailft in Vnderdeieloped 
•Counlfics, pp 129-30 

•Ibxd.'p 130 

• Report of the U. 5 Commission on rnrcffoicftimctifal Rehlions, pp 125 27 
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prosperity.* 

Grants may be conditional or unconditional. States prefer the 
latter, as these involve no federal control, and as they hate com- 
plete freedom of planning and developing such services as they 
consider fit. But the merit of the conditional grants lies in 
enabling the federal government to exercise control over expendi- 
ture of the funds in order that the grants may be used to provide 
those services which are thought necessary by it or to ensure 
uniformity in the level of services provided by the State govern- 
ments. Another aspect of the grants-m-aid is concerned with the 
principle of allocation. Two principles which have been frequently 
suggested in Canada and Australia arc; (a) the principle of 
compensation, and (fc) the principle of fiscal need. According to 
the first, the States should be compensated for the adverse effects 
of the creation of federation or adoption of some federal policies 
on their finances. But what is wrong with it is that it is 
exceedingly difficult to assess and measure the loss suffered by a 
State consequent upon the implementation of federal policies. 
Besides, such loss would be refiected in the financial position of 
the State, and uould be considered while measuring the fiscal 
need In reply to the contention that the non-industrial States 
in Australia should be compensated for the adverse effects of 
national protective tariffs, the Grants Commission argued: 
"Experts agree that the excess cost of the tariff ... is not 
measurable at present. Such burden must be reflected, however, 
in the financial condition of the state”. It is the financial need 
of the State for discharging the constitutionally allocated func- 
tions “at 3 standard not appreciably below that of the other states” 
which should be the determining principle of grants in-aid. 

Any specification of the quantum of grants and their spread-out 
between different regions or rigid enumeration of the principles 
of grants-in-aid in the Constitunon would mahe the system highly 
immobile. The assumption of this device is the assumption of 
static needs of each State. But the factors in the process such as 
population, size, the range of social services, the level of economic 
development etc are essartaJJy dynamic, and censequenzlf the 
fiscal needs of every State shift and change. Hence, the financial 
system must be flexible enough to adjust itself to the dynamic 
fiscal needs. This purpose could best be fulfilled if a special body 

' B. R. Misra, Economic Asfects of the Indian Constitution, p. 30 
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is cntrusied vtith the task of continuous inquest and rc\icw o£ 
the States’ finances and their fiscal needs, and of apportioning the 
grants between the Sutes in the light of this retiew. 

The special body ought to combine professional expettness with 
functional independence The Grants Commission in Australia, 
which is a permanent body free from political pressures, eminently 
fulfils the abo\c mentioned tasV In India there is a constitutional 
provision for a periodical review of State finances by an indepen- 
dent and expert body The First Finance Commission, however, 
fell the need for a continuous study of State Finances, and, there- 
fore, suggested the establishment of a small, independent 
permanent body to collect and maintain up-to-date data to be 
of use to the future commissions.'* The Royal Commission on 
Dominion-Provincial Relations in Canada also recommended the 
setting up of such an expert body." In the United States of 
America, the Commission on Intergovernmental Relations made 
a suggestion for the creation of a Presidential suff agency on 
intergovernmental relations whose one important activity would 
be to study intergovernmental fiscal relations." 

Xow we can study the constitutional background of financial 
relations in major federal countries and their working which 
profoundly influenced the framers of the Indian Constimtion. In 
the United States Article J, Section 8 (I) of the Constitution 
assigns to the Congress the power to "lay and collea uxes, duties, 
impost and excises, to pay the debts and provide for the common 
defence and general welfare of the United States”. All the resi- 
duarw taxing powers belong to the States The taxing power of 
the Centre is however subject to some constitutional limitations. 
Art J, Section 9 says' “No capitation or direct tax shall be laid 
unless in proportion to the census or enumeration hereinbefore 
directed to be taken”. The same Article also ordains uniformity 
of all duties, imposts and excises throughout the United Sute«. 
As the Centre experienced a lot of difficulties in lelaiion to 
imposition of direct taxes, so the 16th amendment of the Cons- 
titution was carried through to enable the Centre to Impose and 
collect “income taxes, from whatever 'ource derived without 
apportionment among the several Sraifs, and without regard to 

■ ‘'Report of the Finance Cotnmtsuon, 1952, p UO 

" Ro-ael! — Sims Report, Book U, pp. 272-73 

"Report, 19SS, p 107 
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any census or enumeration”. In regard to other direct taxes the 
constitutional inhibitions reroain. 

The trorUng of the financial system in the United States has 
spotlighted one major defect oteilapping of tax jurisdiction of the 
Centre and the States in many tax categories Such oieilapping 
has meant a lot of administrative incomenience and increase in 
costs of administration “ Of course, many devices of mitigating 
the effect of tax overlapping have been explored, and a large 
amount of tax coordination is found in the United States ; yet tax 
overlapping even today is an irritating fiscal problem there. 

Till 1930 the States in America enjoyed almost complete fiscal 
independence, and "in 1930 the forty-nine governments of the 
United States were able to finance their activities without help”. 
Grants constituted only a small portion of the total State income ** 
But since then the quantum of grants has been increasing, and 
now it is quite massive.'* The early land grams contained few 
conditions, hut the grants as they exist now are made for specific 
purposes, hare a lot of coodidoos attached to them, and detailed 
provisions are made for federal supervision This system of grants 
has been commended by the Commission on Intergovernmental 
' Relations, and the Commission has deprecated the system of 
subsidy on the giqunds that the latter device does not guarantee 
that the grants would be utilized to cater to the services consi* 
dered necessary by the federal government, and the States' sense 
of responsibility would tend to be weaiened in the absence of 
matching requirements. The Commission’s conclusion is that “tlie 
National Government’s conditional grants represent a basically 
sound technique, despite their piecemeal development and hodge- 
podge appearance”.'* In the post-war period the most important 
and interesting development in Federal-State financial relations has 
been the system of variable grants aimed at assisting the needy 
States with comparatively poor fiscal ability." It is however con- 
fined to some fields only such as education, health etc. It may 
be noted here that the CoromisMon on Intergovernmental Rela- 

Report 0 } the Commlts^on on Inlergoiernmental Rehlions, pp. lOJ-14 
'* A. H. Birch, Federalijm, Firuince ond Soeioi Legislation in Canada, 
Australia and the United Slates, p. 25 

“Report of the V. S Commission •« Inlergaiemmenlal Relations, p 301 
“Op. cit. pp. 119-23 
” Birch op. cil, p. 263 
5 
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t om rejectcJ the idea of equaliution of the general iucal abilities 
of the States through satiable grants.'* 

In Canada the taxing povsers of the Prosinces are confined to 
direct raxes and “shop, saloon, caterti. auctioneer and other 
licenses” for provincial or local purposes only.** The tr-nsfer of 
most costly functions to the Dominion encouraged the fathers of 
the Constitution to assign to the Dominion significant and compre* 
hensne powers of taxation. Section 91(3) gives the Dominion 
Parliament power to raise money by any mode or system of taxa- 
tion The makers of the financial settlement declined to give the 
Provinces concurrent power of indirecr taxation, lest it be used to 
obstruct inter provincial free fl-vw of trade, and they thought it 
politically impossible for the Provinces to lake recourse to direct 
taxation” Hence, subsidies were created to augment the provin- 
cial revenues. Subsidies, which formed the ma'or source of 
income for the Provinces, were based upon the principle of per 
capita equality between the Provinces, and they were considered 
to be final, and not subject to modification with the increase is 
population. Dut almost from the beginning political pressures from 
the Provinces as an instrument of obtaining additional federal asus- 
lance titiated the system, and poisoned the Domintan-Proiincfa! 
political relations. “Inevitably, the tradition developed that the 
federal government was ‘the enemy*, and to claim more than 
was strictly necessary, to refuse any suggestion of conditions or 
control, and to emphasize the peculiar difficulties of its own 
province were the natural tactics expected of each provincial 
government''.*' In this atmosphere therefore a well-knit system 
of condiiional grants with a view to encouraging rcri-in provincial 
services could not be successfully built up in Canada” Hence, 
only general and broad conditions of grants were enumerated, and 
federal supervision was weak. Since I930’s the 5ini''rion of course 
has improved, and better devices of financial coordination between 
the Dominion and Provincial governments have been explored, 

" Report, p 135 

*' Section 92 of B N.A. Act 

” Rotprll—Sirots Report, Ek. J, fpi 41-46 
Birch, op cil , p 66 

"Aj the Commission ebserres, "... the conditional granl. as it works 
vjnder Canadian conditions, is an inberently tuisaiislactory device”, Roteeil— 
Sirou Keporl. BV. I, p. 259 
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the conditions of grants hare been clearlr specified and the 
Dominion control has been tightened.®* 

In recent times there has been a large amount of fiscal cen- 
tralization in Canada. Under the fire-year tax rental agreements 
between the Dominion and the P.ovinccs (except Quebec) 
concluded on an individual bas.s first in 1W7 and renewed 1952, 
the individual and corporate income taxes and the succession 
duties were transferred to the Dominion from the Provinces, the 
latter being compensated by on annua! payment. These agree- 
ments improved the financial posidon of the P.ovinces, and at 
the same lime, created complete federal control of the Ley taxes 
over the large pan of the country. The latest agreements 
concluded between the Dominion and Provinaal goceniments 
under the Act of 1956 contained a new approach to the financial 
relations based upon a recognition of the maxim of fiscal need. 
There are many features of the latest agreements: uncondmotul 
equalization grants to the poorer Provinces based on fiscal need; 
stabilizadoo grants as a guarantee against decline in a Province's 
finance; and vofuncary renting of income and corpo'adoa taxes 
and succession duties by a Province to the Dominion against 
receipt in payment of “the yield in that Province of the standard 
rate of the tax that is rented . . .V* All the Provinces except 
Quebec have entered into the agreements, and Ontario has rented 
only personal Income taxes. However the system of renting 
provincial taxes through voluntary agreements has come for 
serious critidsm, because this involves serious loss of fiscal inde- 
pendence for the Provinces. 

In Auvcialia the taxing power is concurrent with the excepdou 
of customs and exdse duties which have been confided exclusively 
to the Commonwealth by Sect on 90 of the Constituuan. The 
States' taxing powers are further limited by the fact that the 
Commonwealth legisladon in ascs of repugnance has primaev. 
During the Iasi war the Commonwealth, in order to meet 
huge defence expenditure, fdt the eeed for substantial increase 
in income tax, but the imposidon of income taxes at varving 
rates by the States stood in the way. \^1th a view to removing 
this tlifficuJfy the Four Acts Lsown as Uniform Tax Plan were 

’* B. K. Canguli in Chang’tig fpufLi, pL 97 

“R. M Hi»<oo, The Cozvr r r me tLt of Canadi, pp. 131-^ 
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passed in I9}2 despite unanimous oppmilinn of the States to the 
plan*' TIic Uniform Tax Plan ofTcred to the Commonwealth 
income tax a diuinct priority over State income tax during the 
continuance of tlie war. and provided for compensatory grants to 
the States which would agree not to impose income tax. The High 
Court in Jis ju/Jgmcnf, when the Plan” was conicstcd, indicated 
that the Plan was permanently valid, and held that the Common* 
wealth Parliament could legally persuade the States to abdicate 
their taxing powers by malting it a condition of a grant under 
Section 96" The Commonwealth Parliament could levy income 
tax, if It desired, at any rate which would leave nothing for the 
State IQ tax Tliit made the States leave the field of income tax 
in lieu of federal grants Tlie High Court judgment enabled the 
Commonwealth to carry the Uniform Tax Plan on a permanent 
bads This judgment has a major conteijuence for Australian 
federalism: the liscat independence of the States can legally lie 
whitilcrl down by the Commonwealth, If It’ so desires. 

An important aspect of the Austraibn financial system is the 
rational way in which the special granu are given to the three 
rbimmt States. Wcsicrn Auifralia. Tasmania and South Austra- 
lia, Tlic Commonwealth Crams Commission set up in 1933, after 
a thorough review of the finances of the claimant States, recom- 
mends to the federal government the ijoantum of the grants to 
be given to each State The Commission which, because of its 
independence and expert knowledge, is a much respected body 
in Australia, has accepted the sound principle of fiscal need as the 
basis of grants " Crams in Australia, which have been progressively 
increasing, are fjoch conditional and unconditional, and in recent 
times the amount of conditional grams has increased with a view 
to making the expenditure of the grants conform to federal policies. 

Tliis survey of the consiilutional background and of recent 
trends” in federal-state financial relations in the above three 

»• llircli, op. cli , p IIS 

*• A forlher State challenge lo Unifonn tax wai rejected in 1957. Sec 
J. D R Miller, Autlrallan Cotvmmenl and PoHIki, p. 150 

*' Ilo*i Anderson in IL ZheAlilchdl, Etsayt on AutltaJian Conslilulion, 

pp 101.106 

"Jlfrch. op. dl, p. 135 

*' On recent trends, see lleporl of the rinance Commmion, 1957, pp. 17-22, 
and R. N. Uhargart, The Theory and fyorktng of Union Finance in India, 
pp SS-S9 
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countries spotlights certain significant facts: (t) the evil of 
administrathe incomenience resuldng from overlapping of tax 
jurisdiction; (fi) increasing financial centralization in varying 
degrees; {««} progrcssite rise in federal financial assistance to the 
States leading to increasing decline in States* financial autonomy ; 
(iv) the need for an independent body to make a sustained study 
of State finances and to put the matter of grants on a rational 
basis. 

The financial relations between the Union and the States in the 
Constitution of India follow closely the pattern contained in the 
Government of India Act, I93S. and their architects appear to 
have taken in their frame of reference the fiscal experiences of 
the older federations. The Constitution has provided specification 
in a comprehensive way of the competence in matters of taxation 
of both Union and the Stales. This demarcation of the taxing 
powers in a rigid and elaborate manner of each of the governments 
has the merit of avoiding confusion and overlapping of tax juris 
diction. In the older federations the prevalence of a concurrent 
zone in matter of taxation resulted to double and multiple taxa- 
tion with its attendant inconveniences for bath tax payers and 
tax. collectors. Broadly speaking, in the Constitution of India the 
taxes which hare a locally circumscribed base have been confided 
CO the States, whereas taxes with broader Inter-State base rest with 
the Union. The residuary taxing authority is assigned to the 
Union.’* 

Taxes on income other than agricultural income, corporation 
tax, customs and cxdse are some of the charartcristic ia.xes 
falling within the taxing jurisdiction of the Union, while taxes 
on agricultural income and sales tax are certain important sources 
of revenue for the States. The following table would show the 
distribution of taxing competence between the Union and the 
Stales; 


••Ej!tr7 97 of LUt I, Seraiib Schedule 
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TABLE 1 

Slat^t 


Taxes on income oihef than 
agricultural iocome. 

Custoins Duties 

Duties of Excise except oa 
alchoholic liquors and natcotict 

Corporation Tax. 

Taxes on capiul xalue of the 
assets of Individuals and com- 
panics (exclusive of agnculrural 
land] 

Estate and Succession Duties ots 
non agricultural property. 

Terminal uxe* on gooit ot 
passenger* . axes oa »U»af 
fares and freights 

Taxes on transaeiloni in stock 
exchanges lad future markets 

Rates of stamp duty on bills of 
exchange etc 

Tkxes on aa(e or purchase of and 
adrerclicmenti In newspaper*. 

Taxes on Inlet-itate sates. 

Any tax net rnentloned (n either 
of Lists I and IL 


Land Revenue, 

Taxes on agrleuUurat Income. 

Duties Is respect of succession to 
agricultural land. 

Estate duty in respect of agri* 
cultural bnd. 

Taxes on lands and buildings. 

Taxes on mineral rights subject to 
any limitations imposed by 
rarliament. 

Duties of excise on alchohol, 
opium etc. 

Taxes on tbe entry of goods into 
local area for ewjsumprloa or 
tale. 

Taxes on consumpnoD or sale of 
electneity. 

Taxes on the tale or purehnse of 
goods, other than newspapers 

Taxes on advenisements other than 
adveriisetnenti in newipaperi. 

Taxes on goods and passengers 
onied by road or on inland 
waterways. 

Taxes on vehicles. 

Taxes on animals and boau 

Toilv 

Capiution uxes. 

Taxes on professions etc. 

Taxes on luxuries. 


The above table would require some amount of elucidation. 
First, the taxing authority of the States is debarred from inter- 
state sales by both judicial decisions and the Constitution {sixth 
amendment) Act, 1955. Bengal Immunity Co. Ltd. y. The 
State of Bthar S. R. Das, Acting C.J, while delivering the judgment 
of the Supreme Court, observed' “ . - until Parliament by law . . . 
provides otherwise, no State can impose or authorize the imposi- 
tion of any tax on sales or purchase of goods when such sales or 
purchases lake place in the course of inter-State trade or com- 
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merce. . . Secondly, Union taices can be classified under 
the Constitution into several clusters: (t) Some taxes such as stamp 
dunes are imposed by the Union but are collected and taken by 
the States,” (li) taxes, for example succession and estate duties 
(except on agricultural land), taxes on railway fares and freights 
etc. arc imposed and collected by the Union, but the entire pro- 
ceeds are distributed among the Stats ;** (m) there are some taxes 
such as taxes on non-agricultural income (and the union excise 
duties which may he shared with the States) which are levied and 
collected by the Union, but the proceeds thereof arc shared 
between the Union and the States,** and (n>) certain taxes such as 
corporation tax, customs duties are levied, collected and appro- 
priated by the Union. Besides, the Union Parliament is authorised 
by the Constitution to increase any of the duties or taxes men- 
tioned in Atildes 269 and 270 by a surcharge for exclusive Union 
purposes ” 

Considerations of administrative, fiscal and development needs 
have in India led to cemralizatton of relatively important and 
expanding taxes. Customs and excise duties form a substantial 
portion of a country’s total revenues, and they have to be used 
by the Central government with a view to keeping the price-level 
and balance of payments position outside the danger zone in a 
developing economy where under the spurt of development these 
are likely to be profoundly dlstutbed.** Similarly, income tax has 
been federalized in India, because an accelerated economic growth 
demands free movement of resources into those areas where they 
can have optimum utilizatioii. and this is possible only when uni- 
formity of inter-State rates is ensured. Any concurrent jurisdic- 
tion on income tax as exists in the older federations’' is sure to 
result in double or multiple rates with all their complexities, and 

" S.C.J , I9JJ. S« also SapreiDK Corn's Judgwent in iPie case of Messrs. 
Mohanhl Hargpiind Das v. The Slate of Madhya Pradesh, S C.J , 1956 and 
also the judgment in tlie case of India Copper CorforaJion Ltd. v. Tile Stale 
of Bthar and ethers, S.C.J., I96t (IJ 
•’Art. 268 (I) 

••Art 269 (1) 

■* Arts 270 (I) aad 272 
••Art 271 

"K. V. S. Sastrl, op, cti, p. 130 

•' Of course in recent times in both Australia and Canada there has been 
centializauon of income tax. 
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may hinder the objective of giving full $cope to the principle of 
progression. Besides, State control of income tax would involve 
admsniscratise incontenience, as there would be difficulties of 
assessment in the case of nation-wide companies. All these consi- 
derations called for providing federal control of income tax in the 
Constitution of India But the federalization of the most revenue- 
earning and elastic taxes inevitably creates a p'oblem — the problem 
of an imbalance a* regards resources berween the Centre and 
States The founding fathers were quite aware of this problem, 
and in order to tackle it provided for sharing between the Unl"n 
and States of income tax, and if the Union Parliament by law 
so pnvides, of Unon excise duties This is a unique feature of 
the Indian Constitution which is nowhere else to be found. In 
India income tax operates as a balancing factor” (although its 
importance in this respect is declning), and helps in bridging to 
a sigmGcant extent the gap in resources between the Union and the 
States 

Tile proportion of the proceeds of income tax between the Union 
and the States is not Sxed in the Constituion, but is prescribed 
by the President of India, and the States' share shall be distri- 
buted m the manner as may be prescribed by him "after consi- 
dering the recommendations of the finance Comm ssion"*» Some 
of the members of the Constituent Assembly, however, wanted 
to make the proportion, and also the principles of distribution 
among the States, Sxed. U. N. Barman, for instance, through an 
amendment sought to fix the percentage of income tax proceeds 
for the States at not less than sixty per cent and the principles 
of distribution proposed by him were. 33J per cent on the basis of 
population, 58^ per cent on the basis of collection and per cent 
in such manner as may be prescribed *• Barman argued that in the 

*' D Bnght SiDgh'i Article in fbe Journal of Indvin Economic Associa 
lion, December 1953, pp. 138-49 

••Art. 270 (4) 

•• Barman'i proposed prinoples of distnbuuon were those recommended 
by the Expert Committee Vd DC, p 2t*). and the Committee 

also recommended the States’ share of income tax at SO per cent (CAJ3, 
Vol. IX, p 218) The Expert Cmninittee*s pnnciplei of distribution were 
rejected by the Committee which consisted of B K Nehru and Adarlar 
According to Nehru — Adarkar Committee the principle of distribution should 
be population, area and per capita inconie These are the t-sis which have 
been explored by the Commonwealth Ctanti Commission in Australia in 
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absence of certain fixity the States would find it extremely difficult 
to plan and launch any permanent developmental programme.*' 
The majority of the members of the Assembly, however, did not 
favour the idea of iniroduc.ng any rigidity, and wanted to leave 
the question of proportion or of distribution flexible. This 
approach is rational inasmuch as the fartors in the process are 
dynamic, changing as the conditions shift. Periodical review of 
the financial needs of both Centre and the States, and the prescrip- 
tion of the percentage of the income tax to be alloted to the 
States and of the basis of their distribution in the light of the 
reiiew, are, therefore, a dire necessity. Thus the Constitution- 
makers did the right thing in not fixing the States’ share of income 
tax or the basis of allocation amongst the States, and in leaving 
the issue adequately flexible. 

The assignment of authority to the President in the matter of 
prescribing the proportion of income tax revenue for the States, 
and of the manner m which such sum would be distributed among 
the States, was looked upon wuh disfavour by some members of 
the Constituent Assembly. Their contention was that in parlia- 
meniary democracy the authority of the Parliament in relation to 
financial matters must be supreme, but in fact the Constitution 
had made it secondary to the authority of the President.** But 


Che light of If* experience (CjiD., Vol. DC, p. 217) Different Provinces 
(now States) suggested varied principles of distribution from the standpoint 
of (heir panlcular Intefests. As (he report of the Expert Committee said: 

• Eombay and West Bengal support the basis of collection or residence, the 
Ctiited Province that of population and origin (p'ace of accrual) ; Orissa 
and Assam want weightage for bacXwardness’' (CAD, Vol IX, p. 211) 
CoIIeciion is by and targe an nnsound basis, because the place where the 
tax is collected does not neerssaiily contribute to the earning of the who'e 
profits of the business houses. Nation-wide companies do business in more 
than one State, and although the profits are collected at a p’ace, it is 
impossible to calculate what percentage of the profits earned has been 
contributed by the State which Is the place of collection. See B R. Misra, 
op. cil , pp. 33-34 But there is -a core of incomes— paniculatly in the 
range of personal and small business incomes — which could be iteated as 
of local origin’’ (Finance Commission Report, 1932, p 76) Hence, the 
basis of collection should be given some weight in the calculation of each 
State’s share of the total States’ share of income tax. 

“ Cw4 O , Vot. IX, p. 210 

*• See Shiban Lai Saksena's and K- T. Shah’s views. C.A J> , Vol. IX, 
pp. >0't, 318 and 321 
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the predominant feeling was that in case ihe Parliament be made 
supreme, the selfish politics of big States would dedde with the 
help of their massive majority in the Parliament the question of 
apportionment m iheir favour and to the detriment of the 
interests of the smaller States.*’ 

But the sharing of taxes, whether of income tax or of central 
excise duties, may not be suflicient in case of some States to 
balance their resources against their functions. Some additional 
transfer of resources from the Centre to the States is, therefore, 
necessary The Cmstitution of India with a view to achieving 
this purpose has provided for a system of grants-in-aid. In this 
connect on Anides 275 and 2S2 are relcranL The former Article 
provides for grants being made to the States which are in need 
of assistance, and it is obligatory to consider the recommendations 
of the Finance Commission. This Anide occupies a significant 
p’ace in that important portion of the Constitution which deals 
with the aJocation of revenues between the Union and the States, 
But Article 2S2 falls tn the section on “Miscellaneous Finiactal 
Provisions", and only states that “the Union or a State may male 
any grants for any public purpose, notwithsundiog that the pur* 
pose IS not one with respect to which Parliament or the Legislature 
of the State, as the case may be, may male lasn”. Thus, from 
the strict comcitutnoal standpoint, white Artide 275 is an appro- 
priate proviMon, Artide 2S2 is a residuary clause, and hence the 
former is relatively important 

^Ve have seen that the Constituti'in males it obligatory to 
con'idcr the recommendations of the Flnincr Cotnmi'sion before 
the Centre decides the question of divisible taxes under Articles 
270 and 272 or the question of grants-in-aid under Artide 275(1). 
The Finance Commission is an impartial, expert body deriving its 
auihoritv direedy from the Constitution, and as such its recom- 
mendations carry a special sanctity Artide 2S0 requires the 
President to set up at the expiration of every fifth year a Finance 
Commission whose duty shall be to male recommendations to 
the President as to (i) “the disinbution between the Union and the 

**0. H Alexandrowicz, Censlttulioftal Oe-r{o/>"intrs in /nrfu. pp, 197 19^ 
At the Conference of both Central and Provincial ^rernments il was agreed 
fn feare the mjfter of p e ry mage of i nv ooi e «ir proew-efs ftj ix prescribed 
bj the President and it was decided (hat no proponioo should be fixed 
in the Constminon itselt See B. R. Asabedbar, C_d.D, VoU IX, ji. 221 
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States of the net proceeds of taxes which are to be, or may be 
di\ided between them . . . and the tdlocation between the States 
of the respective shares of such proceeds” and (li) ‘‘the principles 
which should govern the gtantvin-aid” under Article 275.** Some 
important members of the Constituent Assembly, in their zeal to 
make the Centre as independent as possible in finance, wanted 
to circumscribe the power of the Commission to the initial fixa- 
tion of the shares of the Centre and the States.** But apprehend- 
ing that in the absence of recommendations of an impartial body 
like the Finance Commission regarding distribution of shared taxes 
between the Union and the States, and of their respectise shares, 
between the States the President would be put in an uncomfort- 
able position of being subjected to pressures from the Provinces, 
the Assembly finally did not agree to the above suggestion of 
some of its members. As Ambedkar argued- . .the Finance 
Commission will be acting as a bumper between the President and 
the provinces which may be clamouring for more revenue from 
income tax”.** 

Before we reiiew the working of Uoion-Siate financial relations 
particularly in the light of the reports of the Finance Commissions, 
it would be worthwhile to ducuss an important aspect of the 
financial relations viz. Principle of Immunity of Instrumentalities. 
One Important federal maxim Is reciprocal immunity from taxa- 
tion for both federal and State properties. Section 125 of the 
British North America Act provides this in Canada, whie in 
Australia this is ensured by Section 114 of the Commonwealth of 
Australia Act which, however, empowers the State to tax Common- 
wealth property if allowed by the Commonwealth Parliament. In 

“Article 2S0 (J) 

“See H N. Kunzni’s views, C.AD., Vol IX, p 304 

“ CAJ) , Vgl. DC, pp 313-15. See T. T. KnshDamachari’s ticws, C./1J)., 
Vol. IX, pp. 325-26. T. T. K. expressed the opinion that the Finance 
Commission, like the AustraliaD Grants Commission, would be “an aid to 
the adroinistraiise roachinery even though created by an article in the 
constitution, and their lecommendation must be decided on by the erecu- 
tiie, in consultation with the various hfioisters of the States”. We hovsever 
do not agree with this slew. As the Finance Commission is a creation of the 
Constitution, so its recommendations, unlike those of a simple administra- 
tive body, have a special sanctity which must not be impaired by some 
arbitrary decisions of the executive in relation to those recommendations. 
Hippily The conveniion of accepting the substance of Finance Commission’s 
recommendations has developed in Iwilia 
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the United States of America the Constitution docs not contain 
any such specific provision, but the principle of reciprocal immunity 
has been evolved by judicial interpretation. This principle is good 
so long the functions of the government are circumscribed within a 
narrow province of order and defence. But complexities inevit- 
ably arise when the functions expand under the influence of the 
welfare stale ideal, and the government pursvci an active policy of 
nationalisaii m of industries or increasingly enters the field of 
industrial and commercial activities. Under the circumstances any 
rigid aclhcrince to the principle of mutual exemptions is not 
possible In the older federations as a result of compulsion of 
circumstances the principle has largely been modified. In the 
United States of America, for instance, the federal government 
makes various payments to the States on its property holdings, 
although m many cases it docs not pay at all. Recently the Com- 
mission on Intcr-governmtntal Relations recommended the intr''- 
duciion of a broad-based system of payments in lieu of property 
ta.xes to the States in order to protect their financial abi'ity.** 

Article 285 of the Constitution of India states : 'The p'operty of 
the Union shall, save in so far as Parliament may by law otherwise 
provide, be exempt from all taxes imposed by a State or by any 
authority within a State". There arc further limitations upon the 
taxing authority of the States. The States are debarred, un'e's 
the Parliament otherwise provides, from levying taxes on electricity 
which is consumed by the Cosernmem of India or sold to the said 
government for its consumption** Similarly, "save in so far as 
the President may by order otherwise provide, no law of a 
State in force immediately before the commencement of this 
Constitution shall impose nr authorise the imposition of, a tax in 
respect of any water or electricity stored, generated, consumed, 
distributed or sold by any authority established by any existing 
law or any law made by Parliament for regulating or developing 
any inter-State river or river valley"** This provision has the 
obvious purpose of ass'sting the plan of setting up inter-State 
multipurpose river-valley projects However some amount of flexi- 
bility has been introduced in the operation of this provision by 
enabling a State leg slaturc with the consent of the President to 

^’Report, p 108 

"Art 237 

“Art 288 (0 
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levy or to authorise the levj of any tax as specified in Article 
288 ( 1 )” 

TTie Constitution of India lays down a limited principle of 
mutual immunity. Article 289(1) provides exemption of property 
and income of a State from taxation by the Union. But a proviso 
is tied to this general clause. The Union Parliametit is authorised 
to impose taxes on any trade or bus ness, or any property or 
income connected therewith save such trade or business “which 
Parliament may by law declare to be incidental lo the o-dinary 
functions of government"** Some members of the Constituent 
Assembly, notably the members of Mysore and Travancore and 
Cochin, urged full recogniton of the prmciple of mutual immu- 
nity. Their contention was that the power of the Union to tax 
State properties would hamper the discharge of welfare functions 
by a State viz , the nationalization of public utility services and the 
expansion of industrialization on State’s initiative »» In order to 
allay this apprehension expressed by a powerful section of the 
Assembly one important member of the Drafting Committee, 
Alladi Krishnaswami Ayyar, and the then Finance Minister of 
India, Dr. John Mathai, assured them that the Operation of this 
provision would never have the effea of hindering the interests 
of the States. As Dr. Mathai observed: “As things are shaping 
today, and as we realise more and more the need for a united 
structure in the country, both politically and economically, the 
identity of interests between the Centre and the States is bound 
to be extremely dose If by the operat'on of a provision of this 
kind it is found that the finances of a State are rendered difficult, 
then it is a problem which will cause anxiety not merely to the 
State, but to the Centre also ... it is not our intention to levy 
any tax of the kind referred to in this provision upon industries 
run by States whose object is to produce services of a public 
utility character. If it happens that the revenue resources of a 
State are seriously crippled by taxation under this provision, then, 
assuming that the development projects are projects of national 
importance, it automatically follows that there is a corresponding 
obligation which will fall upon the Centre to make up so far as 

•• Art. 283 (2J 

“ Qauies 2 and 3 of Art 289 

**S«e the views of P. T. Chacko and S. V. Knshnamoorthy 
VoL Ef, pp. 1161-62 
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its resources permit such shortfall as might occur in the financial 
resources of the States",** 

In spite of such assurances it may be observed that this provi- 
sion IS unfortunate, and the absence of any guarantee of full 
immunity m the case of Slates is unfair to ibe States, Taking a 
long-range view the assurance of a particular government is not 
of much importance What is important is an cxp'css guarantee 
by the fundamental law of the land It is true that clause 3 of 
Article of 289 provides an element of elasticity by enabling the 
Centre to exempt from taxation the commercial and industrial 
articles of a State of public uti'ity character. But the threat of 
the Union taxing "the properiics of a State indiscriminately” 
with Its corrosive cficct on a State's economy always looms large 
on the horizon. 

Now we can examine the working of the Constitutional provi- 
s ons dealing with inter-governmental financial relations in the 
light of the reports submitted by the Finance Commissions The 
First Finance Commission in the report submitted in 1952 after 
considering all the circumstances recommended 55 per cent of the 
net revenue from income tax as the share of ihe States, although 
it was not of the otder suggested by the majority of the States.'* 
On the question of exploring some rat.onaI basis of allocating 
between the States their sha-c, the Commission was confronted 
w th the problem of reconciling irreconcilable suggestions IroTn 
the States. These suggcsiions ranged from co'lection to the per 
capita income and financial needs of the dilTercnt States accord* 
ing to various criteria” The Commission, however, accepted the 
need as the principal critcri'in of allocation, and population as the 
broad mcasuic of the need But as the principle of collection 
could not altogether be ignored in view of the fact that “all over 
the country a core of incomes — particularly in the range of personal 
and small business incomes — could be treated as of local origin”, 
the Commiss on recommended the distribution of 20 per cent of 
the States’ share of inome ux on the bans of collection and 
€0 per cent on the basis of population.** The Second Finance 

"Cjijy, Vol IX, pp. 1IA9 70. See Alladi Krlshnaswami Ayyar*! 
•eprtch. CAD, Vol IX, pp, 1167 69 
"Rtpart, p 71 
*• Ihtd., p 73 
** Ibid , pp 75-76 
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recommended the restoration of the formula of the First Com* 
mission tljat 20 per cent of the total States’ share should be 
apportioned on the basis of collection, and 80 per cent on the 
basis of population.** 

The First Finance Commission broke a new ground when they 
recommended that 40 pet cent of the Union excise duties on 
matclies, tobacco and vegetable products should be allocated among 
the States on the basis of population.** This recommendation was 
accepted by the gosernment and finally incorporated in the Union 
Duties of Excise (Distribution) Act, I9S3 The Second Commission 
widened the coserage o! duties to be shared from three to eight. 
The Commission agreed to some extent to the demand of the 
States for massise increase in the number of duties to he shared 
after considering some important facts. The first fact which svas 
cons'dered was that as income tax was ceasing to be an expanding 
source of revenue, so “any further substantial devolution of 
revenues to the States by sharing of taxes will have to come from 
UmoR excises’’** Secondly, both coverage and yield of Union 
excise duties were showing considerable elasticity. But the States' 
share was fixed at 25 per cent of the excise duties to be shared. 
Regarding distribution among the States, the Commission adhered 
to the First Commission’s suggestion of population as the sole 
basis of allocation Consumption as a possible basis of distiibu* 
tion was not favoured by the Second Commission on the reason- 
ing that the operation of this principle would have the efiect of 
favouring the relatively urbanised states** The Third Commis- 
sion looked at the question of sharing of excise duties with a 
large amount of catholicity and in the context of econ'^mic 
planning As the Commission aptly observed: “We consider 
that the inadequacy of resources that has developed in the States 
is attributable mainly to the planning p-ocess and this inadequacy 
may become more pronounced with the completion of each 
successive plan for some years to come The viability of the 
States could best be secured by a larger devolution of the Unbn 
excise duties and this should be effected by providing for the 
participation of the States, by convention, in the proceeds of all 

Report, p. 18 
"Report, p 82 
•* Report, p. 42 
"Report, p 44 
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Union excises. Il would gi\e a great deal of psychological satis- 
faction to the States and dissipate any suspicion that the Union 
is pursuing a policy of excesshc centralisation of resources”.** We 
belieie that tMs approach is rational not only in the context of 
planning but also of federalisni, for any suspicion of the States 
towards the Centre tends to pollute inter-goTernmenial relations. 
The Commission guided by this rational approach recommended 
as States’ share 20 per cent of all Union excise duties. In the 
matter of disaibution also the Third Commission gave a spurt 
of rational thinking, and thus while they wanted to continue the 
population as the predominant basis of distribution, they in 
addition recommended that the States’ share should be distributed 
amongst them in such a manner as to hrmg “all the States, as 
far as possible, to a comparable level of financial balance".** We 
give below a table depicting over some years the States’ total 
share of the dirisible taxes; 


TABLE O 


(Rupees In IaUis) 


Texet 

im$9 

f939-60 

/96W/ 

1. Income Tax 

Total yield 

17,201 

14.S85 

12,750 

Sates' share 

7,5S0 

7,932 

8,693 

Grants to Sates to cct&pensate 
for loss in ioconse tax share 


301 

2.415 

2. Union Exase Duties (Total yield) 

31,294 

36.065 

39,493 

Sates' share 

7,299 

7,470 

7,500 


Soewtx: Report of the Third Finance Communon 


'The Constitution of India, as we have already seen, provides for 
grants-in-aid in addition to sharing of taxes as a technique of 
nansfer of resources from the Union to the States. Mere sharing 
of taxes does not help in covering die total needs of the States. 

** Report, p. 21 

p 22 

6 
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Crants-in-aid i» a device to make good the deficiency. Grant* 
under i^riicJe 275 (1) are to be made to States in need of a»*i*- 
tanc? after considering the recommendations of the Finance 
Commission. 

The First Finance Commission spedfied certain principles which 
should govern the grants-in-aid falling under Article 275 (1). The 
principles arc : (i) budgetary needs ; (it) effort of a State to rahe 
maximum revenue through taxation ; (I'lj) economy in expend lure 
meaning that the State should p-actise the principles of financial 
prudence and make the optimum utilization of its existing 
resources before asking for assistance; (iv) standard of social 
services which means that the grants should have the purpose of 
reducing the ineipiahty in respect of sundarJj of social services 
rendered by the States ; (t>) specific obligations i e. assistance 
should be given to a Slate which has to shoulder some special 
burdens or obligations of national importance involving severe 
strain on its financial position; and (»*) broid purposes of national 
importance meaning that grants should be paid to the less 
advanced States to assist them in attaining certain minimum 
standards" The Commission, after stating these p-inciples of 
general nature, sought to exp'ore the suitable criteria of allocation 
of grant* to the States. According to them, grants should cover 
the “normal budgetary needs" of the States in need of asstsunce 
and should permit a "rcasonab’e margin for expansion", and 
secondly, the grants should sufficiently meet the expenditure 
necessary for shouldering the special obligations created for some 
States by partition of the country. The Commission, while taking 
into account these considerations, recommended assistance under 
Article 275 (I) to only seven States. The Commission in addition 
recommended grants-in-aid for expanding primary education to 
seven States underdeve'oped in respea of education. 

The Second Finance Commission had to consider the needs of 
the Sutes in the context of planning which had already begun. 
They, while agreeing with the basic approach of their predeccs« 0 's, 
sought to interpret the criterion of fiscal need in a comprehensive 
manner by “taking into acctnim the impact of the completion of 
the first five year plan and the needs of the second”. Thus, in 
the opinion of the Commission, the fiscal need in this broad sense 
•BcftAd detesnivivt \hit t.\avTn its ta quanViim of giatits-wi-avd of a 

*’ Report, pp 95-99 
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partiailar State. Aaother important principle spotlighted by the 
Coramissi-Jn is that the difference between the ordinary revenue 
of a State and its normal unavo^ble expenditure should as far 
as possible be bridged up by shanng of taxes. "Grants-in-aid 
should be largely a residuary form of assistance given in the form 
of general and unconditional grants"** 

After examining the ffscal needs of the States the Commission 
recommended grams under suhstantjve portion of Article 275 to 
eleven States. 

The Third Finance Commission, which was asked by the 
President to make recommendations in regard to the States in 
need of assistance and sums to be allocated to them under 
Article 275 (1), specially in the light of the requirements of the 
third fivc'year plan, considered the principle of the fiscal needs of 
the plan. They, while considering this principle, took into 
account two imporunt facts. First, it was felt that full recogni- 
tion of the principle would hamper the work of periodical reviews 
of the plan and the work of the plan itsdf where there is a felt 
necessity to ensure that the States conform to some uniform 
pattern of national priormes. Secondly, it was also felt that total 
neglect of the pt.nciple would amount to perpetuation of the 
discontent of the States which universally prevails owing to several 
restrictiotis and rigid ccndirioos being attached to central assis- 
tance for the purposes of plan.** The Finance Commission in 
the light of these considerations found that the total grants-in-aid 
should he of a size that “would enable the Stares, along with any 
surplus out of the devolution, to cover 75 per cent of the revenue 
component of their plans".”’ Besides, the Commission recom- 
mended a special-purpose grant of Rs. 36 crores for the develop- 
ment of communications to be distributed among ten States. 

Apart from the sututory grants to be given to the States on 
recommendation of the Finance Commission without strings and 

•' Report, p. 25 

** A charactenstic attitude of the States is levealed in the foUotring. “It 
is improper that the patters of assistants should be utilized by the Central 
Gosemroent and by the Plasoio^ Ccanmissioa to isfluence priorities for the 
Sate seccar, trtd attempt* nraiJe iw stqKrtrnp ose a lyscem of prionties wfncfi 
may have do relevance to the diverse condirions prevailioff in the various 
srates". (Venioronrfuwi of the Covenmenl «/ West Bengal to the Third 
Finance Commission, 1961, p 10) 

” Report, pp. 31-32 
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conditions, the system of grants in India includes also dl«cre* 
tionary grants under Article 282. The latter grants are given to 
the States for specific dexdopraent schemes, centrally assisted or 
centrally spon'ored, which have been assigned priority in the 
plan.'* An important feature of these grants is that they are 
not statutory, and hence, not compulsory, and they contain 
numerous conditions and riders. Their aim it to ensure imple- 
mentation of national programmes and uniform planned 
deselopmcnt aU oxer the country As discretionary grants involve 
a lot of centra! control and tupenision,'* the States in general 
disfaxour this tvpc of grants In this connection it would be 
instrucuxc to mention the suggestions of the Third Finance Com- 
mission in respect of assistance protided by the Union to the States 
to meet their plan expenditure- (i) assistance, which is provided to 
realise national objectnes such as power, flood control etc. should 
continue to be subjected to rigid conditions, and (ii) assistance, 
whose aim is to fulfil prioiaiJes which fall strictly in the State 
<ecior such as eduouon. health etc should be such that “the 
States have the freedom to teappropriate from one head of such 
allocation to another while adhering to the broad objectives of 
the plan"” 

Before we examine the prioaples laid down by the Finance 
Commissions tn respect of inter-goxemmenial transfer of funds, 
and their important recommendations, we give a table below show- 
ing the amount of cenoal assistance (o the States over tome years 
and their spread-out between statutory grants and discretionary 
grants. 

P P Aganral, The System of Cranti in-etd in Indu, p. 21. AssitUoce 
for the implnnentaDon of sebnun nay be fully net by the Ceacre or 
partly by tbe Centre and psrtly by the Staiei. Refanliag the system of 
natchiog gnnts the Second Finance CommUsian suggested certain modifica- 
tion. Tbe schemes outside tbe plan wtoMds this tyjie of grants, if accepted 
by the States (they have to accept because of fear of public opinion), put 
the states into revenue deficits as "all their resources had already been 
committed for their inescapable cipeodituie for the implementation of the 
plan". To remove this difficulty, the Ctoramission sugge'ted that “for the 
future, no scheme outside tbe plan choiild be formulated on a matchirg 
basis". [Report, pi 69) 

't We shall deal with this aspect of Indian Federalism — cenwal control 
through financial assistance — at length at a later stage when we shall renew 
the working ol Indian Tederaiism in derail. 

'• Report, p 31 
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TABLE ra 


in Lakhs) 


J9S8-S9 

3989-60 

1960-61 

i. Statutory grants in-aid under 
Arficie 275 (IJ subsantlvc provi- 
tion 

3/S25 

3,638 

3,950 

(We exclude lome minor statu- 
, tory grants under Article 273, 
provison to Article 275 (i) and 
S. 74 (2) of the State Reorganiza- 
tion Act. Their total amount 
would be. 9S6 ((or 1958-59). 1205 
(for 1959-eO) and 931 (for 1960-01) 
2. Discretionary grants 

7,687 

10,971 

11,378 

Souses: TAird Finance Commission’s 

Report 




If will be seen cbac under successive Finance Commissions the 
States ate getting their share ot dUisible uxes at an incieasitig 
rate. While the First Commission fixed the States' share of 
income tax at 55 per cent of the net revenue of the tax, the Second 
and Third Commissions tccoinmended 60 per cent and 66} pet 
cent respectively. Besides, the number of articles for the 
purpose of sharing Union excise duties has been raised from 3 to 
35. Thus the aim of each Finance Commission has been to 
augment the resources of the States with a view to reducing the 
resources Imbalance between the Union and the States which has 
been created by the assignment in the Constitution of relatively 
productive sources of revenue to the Union and of relatively 
unproductive sources to the States. Secondly, each Commission’s 
objective in the matter of allocation of the States' share of divi- 
sible taxes has been to minimise the dispariiies between the 
Slates, and hence, they have emphasized the criterion of needs, 
and population as the broad measure of needs.'* The Third 
Commission did the right thing in giving some weightage to the 

” Some doubt* have of course been raised a* to the desirability of taking 
relative population as the measure of the Telative need* of the states. A* 
R. N. Bhargava argues, “per capio iaeofoc indices of each Sute indicate* 
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principle of collection in view of the fact that the indistrialized 
states' per unit expenditure on sodal services, and on law and order, 
IS much higher than elsewhere. If adequate social services, and 
peace and order cannot be maintained, then there will be not 
only economic, but also political dislocation in those Stales affec- 
ting the nation as a whole. 

In the matter of statutory giants under the substantive portion 
of Article 275(1), the Finance Commissions' acceptance of the 
criterion of fiscal need fulfils one sound condition, of federal 
finance It may be observed here that the Commonwealth Grants 
Commission in Australia rejected ‘disabilities’ in favour of ‘finan- 
cial needs' as the basis of grants But the Third Commission's 
recommendation'* that the total amount of statutory grants to the 
States should cover 75 per cent of the revenue component of their 
plans, is open to serious objeaion because it will have adverse 
effect on the planning process. Statutory grants are virtually 
unconditional, and hence, the Centre will lack the necessary power 
for coordinating in an effective manner the State plans The 
prevalent practice is that assistance for the revenue component of 
plan to the States is conditional (conditions of course vary from 
one scheme to another) and is provided under Article 282. Condi- 
tional grants are “determined after annual plan discussions and 
after talcing into account the performance of the Sutes. both ia' 
respect of efforts to raise resources, as well as the efficiency with 
which the schemes are executed".** This device of conditional 
grants is adequately necessary to ensure the fulfilment of national 
priorities which again is necessary for planned progress of a 
country. We believe that the Third Finance Commission’s 
recommendation is based upon their belief that welfare prijects 
included in the plan are capable of being bifurcated into national 
and local.’* Thus they would like to allow the States freedom “to 

more correctly the relative needs of the people of those States ■ . 
{Indian Public Finances, p 43) But the Finance Commissions found It 
difficult in the absence of figures for the individual Stales to accept per 
capita income as the basis of distnbuuon 

'•This recommendation has not been accepted by the Union govemmenL 
Resene Dank of India Bulletin, Apnl. 1962, p. 547 

’* See G It Kamath’s note of dissent, Repmt of Third Finance Commission, 
pp 51-60 

" See in this connection their suggestions in regard to central assistance 
to the State towards their Plan Ezpendituiie, Report, p 31 
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reapproprute from one head of aSocatkm to another" in case of 
grants for predominantly local matters such as education, health 
etc. But bifurcation by and large Is not feasible for the simple 
reason that matters Hie education and health tend to become 
increasingly national responsibilities in a country dedicated to 
wel&re state ideal, notwithstanding the fact that these matters 
are included in the Constitution in the State list. The acceptance 
of welfare state ideal and specially, the technjque of planning as 
an instrument of growth necessarily involves large diminution of 
the autonomy of die States. Traditional federalism has come to 
be diluted even in the land of its birth. In the United States 
of Amenca an elaborate system of tied grants has developed 
leading to large central cannot over direction of a State's policy, 
although that country is not tied to any comprehensive economic 
plan- 

In a planned soaety weeded to welfare state ideal a Urge amount 
of central control, consequent upon grants being made condi- 
tional for the plan expenditure, ioevicably arises, and it is an 
inesapable fact. We believe that the existing system of cendi- 
Qonal grants for the revenue component of the plan b well suited 
to our purpose, although it may call for some procedural modifi- 
cations which may come through discussions between Union and 
State reptesentanves. The Union govemmeni has already intro- 
duced an element of flexibility by giving the State governments 
complete freedom to le-allocate funds &om one scheme to 
another within a group.^' 

We may conclude our discuss'on by observing some important 
trends and tendencies- which are discernible in Union-State finan- 
cial relations in India. The imbalance as regards resources be- 
tween the Union and the States, which a glance at the relevant 
provisions of the Constitution would show, has further been aggra- 
vated in recent times. We may illustrate it by referring to the 
recent amendment of the Income-tax Act. With exclusion of 
taxes paid by the companies from the definition of income tax 
through this amendment, the divisible pool of the tax has percep- 
tibly declined. This increasing centralization of resources has led 
to growing financial dependence of the States upon the union. 
The following table would show the extent of dependence: 

”See lett-r from the Hanning Coaunissira (No. Plan S/2/S7, dated New 
Delhi, the 12th May 1958) to aH State Covemments, item S. 
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TABLE IV 


Transfer op IUsoi'bces (Shared Taxes+Crakts+Loans) from TitE 
Centre to tue States 

(In crocei of Rupees) 



Year 

Totuf ftteuTcet 
made available 
hy the Centre 

Percentage of (2) 
lo total expendi- 
ture of the Slates 
(Both Revenue and 
Capital) 


(!) 

m 

(?) 

1959 60 


646 S 

51 1 

1960 61 


7417 

50 3 

1961 62 


866 9 

519 


(SoL-RCE Reierue Bafi e/ India Bullaitn, October, 1962) 


This fact of massive financial centralization has widely been 
dtpioted in \iev* of its adverse effect on the fedeiai balance of 
power. But this trend can also be marked in the older federa- 
tions. Progressive increase in the amount of resources transferred 
from the Centre to the States can universally be discovered. This 
is set out in the table below which was prepared by the Second 
Finance Commission' 


TABLE V 



I9SIS2 

;956-57 

VJSA (m $ millions)- 

Federal payments to both States and local 
governments 

2,604 

3J17 

Canada (in $ millioni)- 

(I) Tax rental payments and autucory eubsidies 

1272 

39S6 

(2) Grants foe unemployment assistance and 
other social servicer 

37 3 

925 

Australui (in £ A million)- 

(1) Tax reimbursements, special Bnancul assis- 
tance, special grants and payments under the 
financial agreement 

1 62 30 

204 82 

(2) Commonwealth aid for roads and social 




(Note. Figures for Australia under cotumn 2 are for 1932-53) 





nSASOM, RELAUONS 


89 


The above table repeals that increasing finandal dependence of 
the States upon the Centre obtans in the United States of America, 
Canada and Australia, although their finandal systems in no nay 
are tied to any wheel of planned economy. In India, v?here cotn- 
prehcnsiae planning has been undertal^en, increasing finandal 
federalization and the dependence of the States are unatoidable 
facts, and hare to be tolerated as a necessary evil. 

An interesting deselopmcnt has tahen place in the system of 
grants-in-aid in India As Table III would show, statutory grants 
under Ariide 275(1) base largely been outstripped by discreationary 
grants under Artide 282, nonviihstanding the fact that the former 
is an approtriate Artide v\hi1e the latter is a residuary Artide. 
Thus the system of grants has outgrown the Constitution contri- 
buting to incrcasmg central control o\cr the States. This develop- 
ment can he ascribed to two factors: first, central taxes are very 
elastic and productive with the result that a sizable surplus over 
expeodicure remains which is available for providing finandal 
assistance to the States under Article 2S2, and second, this finandal 
assistance is tied and conditional, as it is used for the fulfilment 
of national priorities of che plan 
Another significant development is perceptibly taking place in 
the finandal relations m India vvMch, we believe, was not expected 
by the founding fathen of the Constitution. If one recalls the 
proceedings of Ae Constituent Assembly, one would find that the 
founding fathers relied more on shared taxes, particularly income 
tax, than on grants for tedudng the finandal imbalance between 
the Union and the States. But Tables H & III would show that 
grants are coming very near to shared taxes, and in near future 
may outstrip the latter. Besides, conditional grants under Artide 
282 have far outstripped the States' share of income lax. 'The 
States’ share of income Lax and conditional grants for the fiscal 
year 1957-5S were of the order 7343 and 5367 lakhs of rupees 
respectively. But in 15W.61, whereas the farmer rose to only S69S 
lakhs of rupees, the latter reached the height of 11378 lakhs of 
rupees. Several reasons can be advanced to explain this pheno- 
menon. *1116 first is that income tax of vv hich 60 per cent the States 
get (and mote under Third Commission’s recommendations) hes 
ceased to be an expanding revraue earner, whereas most other 
‘ central taxes are quite elastic and expanding. The result is that 
in Central sphere, the available resources leave a surplus for 
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transfer to the States. The second reason is that this surplus is 
utilized by the Union government in providing conditional grants 
to the States for influencing priorities in the State sectors of the 
p'an in the interest of uniform pbnncd progress. In any case, 
whatever the explanation might be, the inescapable fact is that 
Union-State financial relations under the Constitution are 
increasingly being reoriented through the operation of planning 
mechanism. 



Chamer VI 


STATE OF EMERGENCY: UNION-STATE 
RELATIONS 


Our discussion hitherto of Union-State relations in India has been 
based upon the assumption of normal situations in the country. 
Constitutional techniques grafted upon this assumption naturally 
fail to grapple with the problems of abnormal times. Hius 
extraordinary times would call for a re-orientation of the nonnal 
machinery of the government to fit m with new problem-situa- 
dons. Under the pressure of extraordinary situations the Cons- 
titution assumes a new shape, greatly departing from its normal 
pattern and mode of operation. The Constitution of India in its 
structural design reflects an adequate awareness of the govern- 
mental needs in both normal and abnormal situations. We bate 
already dwelt on the constitutional provisions dealing with 
Union-State relations under normal circumstances. Parc XVIII 
of the Constitution contains emergency provisions with a view to 
effectively tackling the exuaordinary situations The Constitu- 
tion of India envisages three types of emergency: (j) oacional 
emergency ; (ii) emergency in the States ; and (iii) financial emer- 
gency. We shall deal with the emergency provisions in so far as 
these affect the Union-Srarc relations. 

Article 352 authorises the President to proclaim a state of 
emergency if he is satisfied that the security of India or any part 
of its territory is threatened by war or external aggression or 
internal disiuibance, actual or impending. The Constitution 
commands the President to lay the Proclamation before each 
House of Parliament, and unless it is approved by each House 
through an express resolution, it ceases to operate at the expiry 
of two months. The President, of course, may revoke the Procla- 
m.ition at any lime by a suhsequenc Proclamation. Article 352 
has been modelled upon Section 102 of the Government of India 
Act 1935, although the former is not an exact reproduction of the 
latter. The duration of emergency without parliamentary 
approval is two months under A^de 352 of the Constitution, 
91 
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but the 19J5 Act fixed it at ^ tnoQths. Another point of dllTe* 
rente between the two is that nbilc Section 102 of the 1935 Act 
included only war and internal disturbance as occasions for issuing 
a Proclamation of emergency. Article 352 adds ‘foreign aggression' 
to the list indicating a situation just short of formal nar. 

One effect of the proclamation of emergency under Article 352 
is profound alteration of the federal balance of power in India. 
The rebtions between the Union and the States in execume, 
Icgislatne and financial fields undergo great transformation. First, 
the Union cxecuthe is empowered to issue directives to the States 
on an\ matter, notwithstanding that it is one which is included 
in the State list, as to the manner in which their executive power 
relating to that matter would be exercised.' Thus the States 
automatically come under all-comprehensive executive control of 
the Union Secondly, the Union Parliament's law-making autho- 
rity extends to any matter enumerated in the State List* The 
important point to be noted here is that the proclamation of 
emergency issued under Ankle 352 does not result in suspension 
of the State legislatures; only the Parlbmrnt secures a new field 
of concurrent legislation During the period of emergency both 
the Union Parliament and State legislatures can legislate on any 
subject included in the State list Besides, the power of Parlia- 
ment to legislate on any matter "shall include power to make laws 
conferring powers and imposing duties, or authoriMHg the confer- 
ring of powers and the imposition of duties, upon the Union or 
officers and authorities of the Union as respect that matter, 
notwithstanding that it is one which is not enumerated in the 
Union List”’ Thirdly, the President is empowered to modify 
during the period of emergency the operation of all or any of tlie 
provi'ions of Articles 26S to 279 which pavern the aUocation of 
financial resources between the Union and the States. But any 
such o'der of the President must not extend in any case beyond 
the expiration of the financial year in which the Proclamation of 
emergency ceases to operate, and must be placed before each 
House of Parliament for approval.* 

Two points of criticism against the constitutional provisions 

‘ Article 353 (a) 

•Article 250 (1) 

•Article 353 (b) 

•Article 354 
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relating to national emergency, which were freely expressed on 
the floor of the Constituent Assembly, ate: first, such provisions 
are not to be found in any other feder^ Constitution, and secondly, 
their operation would result in subversion of India’s federal 
structure and growth of a completely centralised system with the 
units mercilessly reduced to the status of provinces of a unitar y 
state.® The first caimot be accepted as a valid criticism, if we 
examine the older federal Conscitudons m the light of their 
operation. It is true that emergency provisions of the Indian 
Constitution in their intensity and comprehensiveness find no 
parallel elsewhere. But it is equaUy true Aat the working of the 
older federal Constimtions has revealed that dunng emergency hke 
war the Centre comes to assume a very wide sweep of authority and 
encroaches upon State autonomy. In Canada a doctrine of 
emergency powers has developed through judicial interpretation of 
the general clause of Section 91 of the British North America Act 
During the period of nacionaJ crisis such as war, actual or appre- 
hended, invasion, insurrection or any other grave national peril, 
the Dominion assumes a power under general clause which Is 
allowed to sweep oS any of the provincial powers which obstruct 
it. For instance, during first and second world wars the general 
clause of Section 91 came into full operation, and the Dominion 
invested itself with virtually unlimited powers.* The vast range of 
Dombion power m time of war can best be iUustrated by the 
fact that the National Resources Mobilization Act of 19W 
cmpoircred the ZTominion government ‘ro require all Canadians 
to put their persons and property at the disposal of the state’, 
notwithstandmg its direct trespass into the exclusive sphere of the 
Provinces m relation to property and civil rights It k, of course, 
true that m the United States of America and Australia no such 
doctrine of emergency powers has been accepted by the Judiciary. 
Explaining the standpobt of the American Supreme Court and the 
Australian High Court b regard to emergency, H. S. Nicholas 
observes: “In Australia, as m the United Slates, the doctrbe has 

• As K. T. Shah observed: " . . 1 have been viewing the tendency . . . 

cf arming the Central Eiecutive Government with excessive authority with 
deep misgivings. In this fmrticular douse there seems to be tneotporafed 
rten stronger authority and rcorst features of cenlraJised authority”, C^J>., 
VoL EC. p. 112 

*R. M. Dawson, The Coiemment of Canada, pp. 109-10 



^ INTOl-CO\1K.S'MISTU. S£L.\TICr<S IS IXTU 

beta reco^L'cd that easerjencr does not increase granted powers 
CT rcrooxc or dimmab the restrictions itaposcd upon powers 
granted or rt»cr>cd, but while ctatagcncy does not create power, 
eme.gtncy may furaidi the reason for the excrtj'e of the powerV 
In coa-o-msty wtth this coemne. the wnt power contained ia 
Artide I. Section S of the Amcricxn Cbnsticution, and the defence 
pow cr embodied in Section SI (n) of the Australian Con^tirutioa are 
a]o«ed to operate during national e ro e igm cy lie war, ard the 
JudicjaiT in both the counaics has gisca such power a rcry broad 
ir.eanjig In the United States during war period the war power 
prowdes the ba<i$ for comprthendre economic control and regula- 
aon hr the federal goxemment. This power has been allowed be 
the Judiciary e\cn ‘to corer the rdocaiioa of certain ddreas away 
from Mtal defence areas’.* In Australa the defence power was per- 
mitted by the Judiciary in time of war to cover any and crery 
taatrer — prices, fair renrj. capital issues, mooearr control, reio- 
satemeat la cml emp’oyrnent. public afety and order, what 
re^ui<iuon. accjuireinent by the Comtnoawealth of the Sates* 
machinery tor a«ie«ment and collection of iacoae ax.* "njus the 
liberal and very broad interpreadon of the Coraooawealih’s 
defeere power by the High Coun prrducrd ia time of war the 
flexibility of a uniary sestem in Australia.'* 

This surtey leads to one conclusion: national peril lie wax 
creates centra'ization of authority in all recognised federataoas. 
Xot only docs the central authority rtceiTe a comprehensire incao- 
Ing, but also it is allowed to a large extent to trench upon sate 
autpaomv. It must, howeret.. be admitted that neither the war 
power in the United Sates nor the defence power in Australia has 
been comrued in *uch a cotnprehcn'ive manner as to cover 
emergency powers conained in Airides 352. 353 and 35* of the 
Coasrirution of India. Another significant point to be noted is 
that whr.e in other federal countries the augmentation of central 
authority in rime of a national peril has been allowed by the Judi- 

* Tfcr /taJTTsIiiw Consnlwljim. jl 113 

•Winiam O Doue'as tTe thr J»iga. jv 41 

• K. C. tVhatv — Feifral C<e»m*wrrl. p. JOT. Of ewur*. in sroe ca>es. 
iJte CorarooBwealth’j ■tterart ra enlarge in jowtr wj» ttrock down bv tbe 
Judidarv. tp, the rtgulation rtstricting the admissipn et ttodenn to 
oniTerslties, etc, but On the wbe!e the Cnmnjtmwea’.tli’s pcFWer groidT 
in eras'd. 

•‘KitioUs <f. eiu pp. 114-17 



STATE OF emergency: UNION-STATE RELATIONS 95 

dary, 5n India the massive power which the Centre assumes when 
the President declares a state of national emergency is derived 
directly from the Constitution. Possibly the Constitution-makers 
in India, in order to make such power certain, felt it wise to 
incorporate it in the CoRstitution instead of leaving this vital 
matter to judicial interpretation. 

Now we can consider the second criticism to which we have 
already made a reference. It is true that national emergency 
suspends to a large extent State autonomy, and thus profoundly 
disturbs the federal balance of power. But it must be remembered 
in this connection that the declaration of national emergency does 
not resu’t in obliteration of the federal character of the Indian 
Constitution, as it does not involve suspension of the State 
Constitution. The State legislature and the State executive, which 
derive their status and powers from the Constitution, continue 
to function as before, and their existence is not sought to be 
eliminated. Only the Union government secures certain extra- 
ordinary powers which override the powers of the States. Thus 
the national emergency affects, and no doubt in a big way, the 
balance of power in Indian federation, but does not destroy its 
character. 

The need for a powerful Centre in India in time of a national 
peril can best be understood in the background of her history 
and society. Indian history is full of fratricidal wars between 
regions and communities which always tempted and helped the 
aliens to establish their hegemony in India. The possibility of 
repetition of history cannot easily be ruled out, for the Indian 
society today shows the prevalence of a large number of fissiparous 
forces based upon language, religion and caste. The diversity of 
loylties is so great in India, and at times assumes such a violent 
form, that ir is apprehended that primitiie tribalism again raise 
its head to strike a deadly blow at the root of the Indian nationa- 
lity. At the time of Constitution-making the disintegrating forces 
Were already showing the chances of iheir revival. To the list 
of the traditional disruptive forces was added the menace of 
the violent uprising of the Communists in different parts of India 
in the period of J948-S0. All these cau.s£d a lot of anxiety ro the 
Constitution-makers As one member of the Constituent Assembly 
observed, "There are forces of disintezration and disorder already 
visible everywhere If the disorder grows wider, becomes too 
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much to be controlled by the local authorities .... a Prodama* 
tion of Emergency may be necessary. . . .”** In a country, where 
the dnersity of loyalties basing deep roots in history contains 
great potentiality for mischief, and poses a continuous threat to 
llic icry existence of the nattoo, drastic prosisions for coocentra* 
tion of auiliority in national emergency ate a dire necessity. 

We haie already seen that national peril like war provides the 
occasion for xast enlargement of central power in all recognised 
federations This is not surprising in licw of the fact that a 
modern war cannot effeciWely be fought without somewhat total 
mobilisation of national resources and uniformity of policy.” 
Centralised authority in time of national emergency is all the 
more needed in a country where the diiersity of loyaldes and 
the prevalence of a powerful political force allied to international 
communism may hinder the successful prosecution of war. Suppose 
a party in active sympathy with an ‘aggressor’ country on ideo- 
logical or some other grounds is In power In a particular State, 
and non-cooperates with the Cenae’s war policy.” What would 
happen if the Centre does not possess drastic emergency powen 
to compel that State to fall into line with it?” The real aim of 
the provision of national emergency, as we undersand it, is not 
to subvert the federal system, but to atm the Centre with necessary 
powen for making the States line up with national policies ia time 
of a national crisis. 

Finally, the issue of emergency powers of the Centre boils 
down to the question of what is known as residual loplty of the 
people in a situation of national peril Inevitably sudi loyalty 
must lie to the whole and not to the part, to the nation and not 
to the region The question thus is one of good citUenship. In 
an emergency, when the nation is confronted with a crisis, the 

■■NaiiniiJdin Ahmad, CAJ>.. VoL IX. p. 116 

"As Professor Sihban Lai SaVsraa. while supporting the proTlsio-v o( 
national emergency, said *7 ihiok our own erpenenee In the last war 
has been that war could not hare been prosecuted unless the Centre had 
the power to maVe the prorvoce* laH Into line with it. "ITiere was a big 
famine in Bengal because the Centre had not enough povsers to lolffete 
into food arrangements in the prosvnee". C.AJ)., VoL IX, p 109 

"This would hare aeruallv happened, had Communist China made an 
aggression in 1958 when the State of Kerala possessed a Communist govern- 
ment with a pro-chinese Chief hlimster. 

"K. V. Rao, ParlKtmenfcny Pewoes o cy «/ Iridic, p. 230 
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citizen rising aboie parochial or regional interests must rien’ the 
part in the light of the whole and the momentary in the light 
01 the permanent. As B. R. ArobedLar observed, “Could we avoid 
giving overriding po»vcrs to the Centre when an emergency has 
arisen? .... There can be no doubt that in the opinion of the 
vast majority of the people, the residual loyalty of the citizen 
in an emergency must lie to the Centre and not to the Constituent 
States. For it is only the Centre which can work for a common 
end and for the general interests of the country as a whole. Herein 
lies the justification for giving to the Centre certain overriding 
powers to be used in an emergency. And after all what is the 

obligation imposed upon the Constiruent States by these emer- 

gency powers? No more than this — that m an emergency, they 
should take into consideratioit alongside their owm local interests, 
the opinions and interests of the nation as a whole" 

Articles 3SS and 3S6 deal with emergency in the States. 

Article 355 places upon the Union the obligation "to protect 

every State against external aggression and internal disturbance 
and to ensure that the government of every State is carried on 
in accordance with (he provisions of the Constitution”. Thus the 
Centre by virtue of this constitutional obligation can encroach 
upon the State sphere. Article 355 describes the situations in which 
central intervention is possible But it Is evident th.at this Article 
merely specifies the occasions for central intervention, but does 
not specifially state in what manner such action would t.vkc 
place. Although 'externa! aggression’, 'internal disturbance* and 
‘constinitional breakdown’ as occasions for central aaion have been 
lumped together in Article 355, a simultaneous reading of Articles 
332, 353 and 356 would show that they do not call for similar 
aaion. Article 352 covers the first two simations i.c. internal disturb- 
ance and external aggression, and obviously central aaion in 
such a ca«c would be what is contemplated by Article 353. The 
third situation ie. breakdown of the constitutional machinery is 
conceived as a situation independent of, and cssentiilly different 
from, the fint two situations envisaged by Article 355, and it is 
covered by Article 356 which can be invoked only in a situation 
where “the government of the State cannot be carried on in accord- 
ance with the provisions of this Constitution”. Thus central aaion 
in a case of constitutional break-down would follow what is laid 
Vol. XI, p. 977 
7 
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down in Article 35G. Article 3% therefore, cannot be called into 
operation in a ease of internal disturbance or foreign aggression, 
unless that has resulted in a situation which clearly proses that 
“the government of the State cannot be carried on in accordance 
with the proMsions of the Constitution". That is, a situation has 
developed where there has been a complete breakdown of the 
State’s law and order machinery^ Every other situation sborr of 
that IS covered by Article 3S2. Suppose, a situation of internal 
disturbance has developed, but that does not conclusively prove 
that there has been a breakdown of the law and order machinery 
in a Stare Could Article 356 be invoked in such a rase? The 
answer is 'no', for the situation envisaged above is covered by 
ArneJe 352 and not by Anic)e 356. Obviously two Articles of a 
Constitution contemplating dissimilar actions cannot cover similar 
situations 

Artic'e 355 came in for scathing criticism in the hands of the 
campions of the State autonomy. One member” of the Constituent 
As'cmbly foresaw "the destruction of provincial autonomy, the 
subiersion ot provincial autonomy by the Union Government on 
the pretext of averting or quelling internal disturbance" However, 
Ambedkar and Alladi defended (he inclusion of this Article, and 
their arguments” could be summarised in the following manner. 
Fine, as (he central Intervention would be by virtue of some 
ob'igation devolved upon the Centre by the Constitution, so it 
would not be “a wanton, arbitrary, unauthorised act", and thus 
would nor H'ltly contradict the character of federal Constitution. 
Secondly, as "the units are of dilferenc dimensions and responsible 
government has not been at work, in some of the units for a very 
long time”, so there should be some check from the Centre in 
the interest of healthy working of the constitution. Thi-dly, 
clauses parallel to Article 355 obtain in both American'* and 
Austra'ian'* Constitutions. 

H V Kamaih, C.A D . Vd IX. p 133 

>’ C .4 D , Vol IX, pp 132-33, and pp tSd 51 

"The obvioiii reference fs (o Anicle fV, Section 4 which provides: 'The 
United Slates shall guarantee to every State in this Onion a Republican 
Form of Coverrment and shall protect them against Invasion, and on 
App'ication ot the Legis'atnre or of the Executive (when the Legis'aiure 
cannot be convened) against domestic vidimee’'. 

"The reference here is to Sections 61 aod 119 of the Commonwealth 
of Australia Constitution Act. 
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We find force in these arguments of Ambedkar and Alladi. 
The intervention by the Centre in the State affairs, when expressly 
authorised by the Constitution, does not amount to destruction of 
the character of a federation, although it may affect its balance 
of power. In the case of emergency provisions such alteration in 
the balance of power is effective for a limited period only. The 
second argument is sound and touches the root of the matter. 
Some of the participating units in Indian federation, notably the 
former Princely States, had no experience of responsib'e govern- 
ment. The threat that their irresponsible acts done in disregard 
of the Constitution would not be tolerated by the Centre, would 
make them function in a responsible manner, and thus the purpose 
of creating responvihle government in the States would be renlised. 

The Constitution-makers in drafting Article 355 received the 
necessary encouragement from the institutions of the older 
federations like America and Australia This Article is modelled 
largely upon Article IV, Section 4 of the American Constitution, and 
Sections 61 and 119 of the Commonwealth of Australia Constitu- 
tion Act The provision of the American Constitution places an 
obligation upon the Centre to guarantee to every State a republican 
form of government and to protea each of the States against 
oxternal aggression, and at the request of the legislature or of 
the executive, against tntetnal disturbance. 

The provisions of the Australian Constitution, to which a 
reference has been made, appear to have been based upon Artic’e 
TV, Section 4 of the American Constitution, the only difference being 
that while in America the Centre has the duty to ensure the 
republican form of government, in Australia the power of the 
Centre extends to the maintenance of the Constitution itself. 
The Judiciary in the United States has, through innumerable 
judements, interpreted and thrown some light on the scope of 
Article IV, Seaion 4 of the Constitution, but in Australia no clear 
picture has yet emerged. Hence, our observations will be confined 
to the American Constitution. In the Court’s view, what is reallv 
. Sec. 61: “The executl>e power of the Commonwealth is vested in the 
^ueen and is exercisable by the Cdvemor General as the Queeri’a repre- 
stnatire, and extends to the executioa and maintenance of this Constitu- 
tion. and of the taws o( the Coniinonweaith’’ 

Sec. 119: “The Commonwealth shall protect every State agninst invasion 
and, on the appiication of the executive Government of the State, against 
domestic violence’’. 
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a republican form of government is essentially a ‘political question’ 
to be finally determined by the Centre ” Such interpretation 
obviously empowers the Centre to intervene in the affairs of a 
State if, in its opinion, the government of that State docs not 
comply with the requirements of a ‘republican form of government’. 
Of course, it is true that there is no precedent of suspension of 
a State government m America on the ground of its supposed 
non-conioimiiy with its constitutional obligations. In case a 
serious disturbance occurs in a State, the President of the United 
States 15 empowered to march federal army into that State on the 
request of the competent State authority. Even when no such 
request is made, even when some express protest is made by the 
State, the President can send federal army into a State if he 
considers it necessary for the enforcement of federal statutes or 
for t/ic prcscnation of federal property or for the peace in the 
United States or for effective discharge of some federal function.*^ 
President Cleveland, for instance, with a view lo proicciing federal 
property and discharging the federal function of carrying the 
mails, sent federal troops to Chicago during the railway strike in 
Illinois ui 1894 nonvithsundmg the (votescs of the Governor of 
Illinois President Kennedy sent federal troops to Mississtpi in 
1962 to enforce federal court orders to admit one negore James 
Meredith to the University of Mississippi despite strong protests of 
the Governor Ross Barnett. Thus federal intervention even in 
total disregard of the express desites of the State authorities is 
not an uncommon feature in the United States, and such central 
action authorised by the Judiciary covers more than one situation. 

The above analysis shows that Ambedkar, while justifying the 
inclusion of Article 355 in the Constitution, was to a great extent 
justified in referring to the corresponding provision in the Constltu* 
tion of the United States. But here we must be cautious in not 
carrying the analogy too far. A line of distinction must be drawn. 
Article 355 empowers the Centre to intervene directly in all the cases 
to protect a State from internal disturbance, while in the United 
States such central interposition is possible in most cases on the 
request of the appropriate State authority. Only in a few specific 

•• Edward S Corwin, The Consftiulion and What it hfeans to-day p 174 

•' James Bryce, The American Commtmwetdlk Vol, 1, pp 329 30. Munro, 
The Gotemmenl of the Untied StaUs, pp 595, and Corwin and Pelta«on, 
Vnderslandtng the ConsMultoa, pp. Tl-S 
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Article 356 is virtually a reproduction of Section 93 of the Govern- 
ment of India Act, 1935. But there is a major diHerencc between 
the two. Under Section 93 of the 1935 Act the Governor of a 
I’fovince could through a Prodamation assume to himself all the 
cxccutU c and legislative powers of the Province. Thus, the operation 
of Section 93 merely involved a shift of power from a popular 
possession to an irresponsible cxcaitive of the State ; it did not result 
m alteration of the federal balance of power.” But the operation of 
Article 356 of the Constitution vvould lead to suspension of the State 
Constitution and transfer to the Centre of all executive and legis- 
lative authority of the State. Consequendy, the balance of power 
in the Indian federation would be profoundly disturbed. 

Let us examine the circumstances under which Article 356 can 
be called into operation. K. Sanihanam foresaw three situations 
where this provision could be invoked: physical breakdown of the 
State government owing to large-scale internal disturbance or 
external aggression , political breakdown owing to ministerial 
instability , and economic breakdown due to pursuance of misdirec- 
ted financial policies.” The third situation foreseen by Samhanam, 
ue believe, cannot be encompassed by Article 356; it is covered 
by Article 360 which deals with financial emergency. In case of 
disturbance, for reasons stated m connection with our discussion 
of Article 355, greater reliance should be placed on Article 352. 
Only when the disturbance takes such a dangerous proportion as 
to result in complete breakdown of the State’s law and order 
machinery, use may be made of Article 356. That is, when a 
State government under no circumstances can maintain law and 
order, it conclusively proves that it has failed to discharge its 
constitutional obligations Some other situations can be foreseen 
in which Article 356 can be used. One is what is known as political 
breakdown It may come in a where the ministry has lost 
the confidence of the State legislature, and the opposition does 
not possess the requisite strength to form an alternative ministry. 
Or, it may occur, when the party composition in the state legis- 
lature is such that no party can form a stable ministry. In both 
cases the working of the responsible government as contemplated 

** An important point to be noted here is that no Proc1amat]on couid 
be made by the Govetnor under Sec 93 without the concurrence of the 
Governor General in his discretion 

“CAJJ, Vol. IX, pp J53 5-» 
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by the Constimtioa is not possible, and hence, in Ijoth a situation 
is believed to hate arisen in nhidi the State go^e^jujicnt “cannot 
be carried on in accordance svith the Constiiutjon’i^''^ 

Another situation, where Article 356 may be 
tion, arises when a State government commits aw^whkh amoufit 
to a distinct breach of the provisions of the Constimiian.i"^tippose, 
the party in power persistently deai« to its political opponents 
the privilege of law and justice, releases prisoners, who are party 
workers or sympathisers, convicted of murder charges, and commits 
some other acts which mean abrogation of the rule of law. Such 
flagrant breach of the constitutional provisions would justify the 
exercise of power under Article 356 Lastly, m the event of non- 
compliance by a State government wnh any of the executive direc- 
tives issued by the Centre under different provision of the 
Constitution, action may be taken under Article 35$ As Article 365 
p'ovides, “where any State has failed to comply with, or to give 
effect to, any directions given in the exercise ijf the executive 
power of the Union under any of the provisions of this Constitu- 
tion, it shall be lawful for the Presid^it to hold that a situation 
has arisen in which the government of the State "cannot be 
carried on in accordance with the provisions of this Constitution”.** 
In this connection, mention may be made of Articles 2S6, 2S7, 353 
and 360 which authorise the President to issue directions to the 
States. 

Thus, four situations may be envisaged which would justify the 
use of Article 356 : (/) when, due to continuous widespread dis- 
turbance, there has been a complete break-down of law and order 
machinery in a State ; (2) when, due to ministerial instability, the 
working of responsible goreroment is not possible ; (3) when a 
State government persistently commits acts which amount to a 
flagrant breach of the provisions of die Consthution ; and when 
a State governmem refuses to comply with central directives 
issued under the provisions of the Constitution** 

" Ambedkar justified its iocitision in the Con^t tutiotj fey argu-ng that 
>t is a "conscqueotaal article’*. We hare already discussed this poiat in 
the chapter on “AdmiDistrattre Relafions", and further discussion is cot 
necessary here 

” In this connection the views <rf K Santhanam are given K Santhanam, 
in his recent J Franco Endowment Lectureres at Madias University, said 
that “the only circumstances which will justify the application of Article 
3S6 are (t) breakdown of Law and Order within a State (I'O wide-spread 
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To ihe critics in the Constituent Assembly who visualised the 
abrogation of State autonomy and the establishment of a reign 
of central tyranny in the operation of Article 3S6, the reply of 
Altadi was that "If the Constitution is worked in a proper manner 
in (he States, that is, if responsible government as contemplated 
by the Constitution functions properly, then Union will not and 
cannot interfere The protagonists of State autonomy will realise 
that, apart from being an impediment to the growth of healthy 
State autonomy, this provision is a buiwork in favour of State 
autonomy, because the primary obligation is cast upon the Union 
to sec that the Constitution is maintained”.** The purpose of 
Article 356, as we view it. is not to destroy State autonomy, but 
to facilitate the working of responsible government in the States 
as contemplated by the Constitution, for there should be some 
check from the Centre to ensure that the States function in a 
responsible manner. But there is always some danger of power 
under Article 356 being misused Suppose, a particular Suie is 
governed by a political party which is in opposition to the party 
in power at the Centre: in such a situation political prejudice 
may encourage the Centre to make an intolerant use of this 
Article The Constitution does not provide any safeguard against 
such misuse. Obviously, the remedy lies in "the growth of 
healthy conventions”. Ambeditar, while replying to the debate 
in the Constituent Assembly, expressed the hope that "the Presi- 
dent . . . will take proper precautions before .urua’ly suspending 
the administration of the provinces". Rrst, warning to the State 
government; if that fails, fresh election to allow the people to 
«et matters right , and if that al<o fails, then resort to Antcle 356 
Thus, as Ambedkar hoped,*' the use of Article 356 would be a 
matter of last resort after all other remedies fail, and thus unjust 
or intolerant use of this provision to the detriment of State auto- 
nomy would be adequately prevented. 

Article 360 deals with financial emergency. This Article v\a$ 
drafted in the midst of a grave financial situation that pervaded 


confusion dunng general elecltons and (hi) organised terrorism or intimida- 
tion of the civil authonlics*. {The Current, December 25, 1965) It vcilt 
be observed that S-vnlbanam does not at p-csent wholly stick to the views 
which he presented In the Coaslitoent Assembly. 

•• C-1 D , Vol IX, p 150 
•’ C.A D , Vol DC. p 177 
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India at a time when the Consdmrion-making was almost reach- 
ing an end. Post-war inflation and a miserable balance of pay- 
ments position were the thorny problems which confronted the 
first go\ ernment of free India. The British government announced 
the devaluation of £ — sterling by about 33% in September, 1949, 
and the Government of India, although surprised, had to follow 
suit, as many of the dcvalumg countries were India’s keen com- 
petitors in export market, and hence her refusal to devalue the 
rupee would, as she feared, make her further suffer in export 
earnings But devaluation of rupee unmistakably contained a 
threat of further aggravation of the country's inflationary situa- 
tion. The Government of India naturally sensed a crisis in the 
financial atmosphere.’* Added to this was the problem of the 
defiant altitude of the Provinces about central suggestions in regard 
to economic and financial measures. Some Provinces flatly defied 
the repeated advice of the Centre and persisted in pursuing a 
policy of prohibiewn, nocwtihsunding its adverse effect upon their 
resources position.^' In this situation the Centre apprehended 
that it might not get the cooperation of the units should an eco- 
nomic crisis occur, and in this connection, the blunt refusal of 
some Provincial governments to implement the food policy of 
the Government of India during the second world war gave them 
a reminder of poslble danger. All these events created a situation 
in which an idea naturally prevailed that the new Constitution 
of India should contain some provision providing for central con- 
trol over the units in the case of a serious economic or financial 
instability or dislocation, and Anic'e 360 (Amendment 280A) was 
the logical consequence. 

Article 360 provides that whenever the President believes that 
"a situation has arisen whereby the financial subDity or credit 
of India or of any part of the territory thereof is threatened”, 
he may by a Proclamation empower the Union executive to issue 
direaives to any State to observe such maxims of financial pro- 
priety as may be specified in them and also to issue such other 
direaives which may be, in the judgment of the President, nece- 
ssary for the purpose. Any sudi direaive may provide (») for 
reduction of salaries and allowances of the State government 

•'There b a reference to it in the apeeches of Ambedkar and Munshi 
C-dJ)., VoL K, p. 361 and p. 371 

"See in this connection Kunrni'a speech, C-dJ5, VoJ. K, p. 370 
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employees; and (u") provide for reservation of all money bills 
or other bills which come wjthm ihc purview of Article 207 for 
the consideration of the President after they ate passed by the 
State legislature. 

Ambedkar, in introducing this Article, justified it on the ground 
of the then prevalent alarming financial situation in the country, 
and found its parallel in the National Industrial Recovery Act of 
United States in the thirties. As he observed, "... having regard 
to the present economic and financial situation in this country 
there can h-rdly be any Member of this Assembly who would 
dispute the necessity of some such provision . . . this article more 
or less follows the pattern of what is called the National Recovery 
Act of the United States passed in the year 1930 or thereabouts, 
which gave the power to the President to make similar provisions 
in order to remove the difficulties, both economic and financial, 
that had overtaken the American people as a result of the great 
depression from which they were suffering. The reason why, for 
instance, we have thought it necessary to include such a provision 
in the Constitution is because we know that under the American 
Constitution within a very short time the legislation . . . was 
challenged m the Supreme Court and the Supreme Court declared 
the whole of that legislation ro be unconstitutional, with the result 
that after that declaration of the Supreme Court, the President can 
hardly do anything which he wanted to do under the provisions 
of the National Recovery Act. A similar fate perhaps might 
overwhelm our President if he were to grapple with a siml’ar 
financial and economic emergency. In order to prevent any such 
difficulty we thought it was much better to make an express pro- 
vision in the Constitution itself and that is the reason why this 
article has been brought forth”’* 

We believe that this analogy is unhappy. Let us see what the 
NTRA purported to serve Its purpose was to help industry aaing 
under the fairly remote control of the government, revive pro- 
duction and remove destructive competition and to make industry 
recognise the right of labour to organise and bargain collectively 
and accept the wage and employment conditions as determined by 
the President” The NIRA was thus endowed with a welfare 
Vof IX', p. XI 

“Mario Emai’di. The Roosevdt Revolution, pp 81-83 
Sec. 7A of the NIRA 


particularly 
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content, but no such purpose appears to base inspired the drafting 
of Article 360. But it must be admitted that the whole episode 
in the United States spotlighted the need for endowing the Centre 
with comprehensive economic and financial authority in time of 
a severe financial and economic dislocation, and the need for 
embodying an express proviaon to that effect in the Consutution.** 

Kamath and Kunzru” apprehended that Article 360 gave a 
scope for gross misuse of power with a view to whittling down 
the fiscal autonomy of the units and ensuring complete central 
control over their budgetary and other financial poiues As 
Kunzru said, ''whenever there is a serious disagreement between 
a province and the Central Government, the President can always 
be persuaded to say that the financial stability or credit of the 
province is in danger, then the consequences envisaged by article 
2S0A will follow”. But this apprehension appears to be exagge- 
rated, for Ambedkar and Munshi made it clear that the Article 
was meant to deal with a grate financial situation only. In such 
a case the constitutional provision of a large amount of central 
control over State finances is necessary, for the existence of dual 
fiscal authority in a federation may prevent, as it did in the United 
States in the thirties, the effective iotegratlon of central and State 
financial policies without which a major economic and financial 
crisis cannot be tackled. After all. as Munshi ably argued, ‘'the 
economic structure of the country is one and indivisible”.** 

Suppose, a State government with a view to getting popular 
reducCT drastically some of its important taxes or follows some 
other financial policies which bring the Slate to the point of 
bankruptcy. The central government repeatedly warns, but the 
State bluntly defies. Consequently, a situation is created which 
tends to threaten the financial stability of the countrv as a whole. 
Would it in such a case be unfair tor the Centre to exercise 
power under Article 360? Unless there is such chedv from the 
Centre, the States may behave in an irresponsible manner doing 

*’ It will be remembered that the Amencan Supreme Court nullified the 
KIRA on the irounds that the a« embodied a discietjonary delegation of 
powers to the President, and that it failed to discriminate between dircrt 
and Indirect aspects of Inter-State commerce and thus trenched upon 
economic aclirlues that were to be legD'ated by the regional gosemnients, 
It-W, p. lOS 

” CAJD , Vol K, pp. 363 65 and pp. 36S 71 
VoU TX. p47l 
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great harm to the financial system of the country as a whole. 
This proMsion has a dual purpose: first, to make the States act 
m a responsible manner in fiscal matters, and secondly, to secure 
close iniegration of central and State financial policies in the time 
of a major economic and financial dislocation. This is really the 
justification for the inclusion of Article 360 in the Constitution. 

During the last thirteen years of the working of the Constim- 
tion there had been only one declaration of national emergency 
under Article 352; Article 356, which prosides for suspension of 
a Sntc Constitution, was called into operation on eight occasions ; 
and no occasion has arisen for resorting to the prosision rebiing 
to financial emergency. 

Following Qiincsc aggression the President on 26th Onober, 
1962 proclaimed a state of emergency in the country. As the 
Proclamation of Emergency said: “In exercise of the powers 
conferred by Clause (I) of article 352 of the Constitution. I, Sar- 
sapiUi Radhakrishnan, President of India, by this Proclamation 
declare that a grave emergency exists whereby the security of 
India is threatened by external aggression”.’* Almost imme- 
diately the President promulgated the defence of India Ordinance, 
1962” under which the Centre assumed wide powers "to ensure 
the pub’ic safet)* and interest, the defence of India and civil 
defence and for the trial of certain offences" To some extent 
this Ordinance (now Act) trenched upon State sphere. For ins- 
tance, the Centre might make rules presiding for control of 
agriculture which is a State subjea. Under Article 353 the Centre 
hsd issued several directives to the States. For instance, the 
States had been d'lreacd to pay special attention to the expansion 
of scientific education and technical training facilities, introduc- 
tion of double shifts in tlie primary education stage, con'mciion 
and efficient maintenance of highways and bridges which have 
a direct relation to war effort, the introduction of a chain of 
co-operative consumer stores to prevent any rise in prices, to 
concentrate on increasing agricultural production, rai'ing of 
short-term crops and vegetables and expanding rural works pro- 


•' The Cazetl^ of Jndia (Estnoid’narvJ, Part II, Sec 3, October 26, 1962 
“Tlie Gazelle of India (Eatraordinarv). Oct 26, 1962 See particu'arty 
Ch n of the Ordinaoce which deals with emergency potters This Ordi- 
nance was subsequently adopted by the t^riiamect as Defence of India Act. 
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grammes.*’ The significant point to be noted here is that many 
of these measures about the implemenution of which the direc- 
tions had been sent to the States, were determined in consulta- 
tion with the State goiemincnls. That had been possible 
largely owing to the operation of a more or less homogeneous 
political system created by a single parry rule in both Centre and 
States. If in course of time practice develops into a convention 
of prior discussion with the units before taking the measures 
which seek to encroach upon State sphere, much of the danger 
to State autonomy inTohed in the operation of national emer- 
gency would he mitigated in fact, if not in law. 

The first occasion, when the power under Article 356 was 
exerdsed, occured in Punjab in 1951. Dr Gopichand Bhargaia’s 
ministry resigned, and no alternative ministry could be formed. 
Hence, on the basis of the report of the State Goiemor a Pro- 
clamatioQ was made under which the Parliament was assigned 
the legisiative power of the State, and the President assumed all 
executive powers. Later on, the Governor was vested with the 
executive power to run the State admiDisoatioD. The second 
instance of the President’s Procbmation aiove in the former State 
of PEPSU In 1933 when after some abortive experiments it was 
found that a stable ministry could not be constituted. The third 
instance took place in And^ tn 1954, when T. Piakasam’s minis- 
try was defeated on the auctal question of prohibition. The 
opposition was completely split and had nothing in common in 
ideologies, and hence, an altenurive ministry could not be formed. 
Besides, a general election was due in this State within three 
months, and hence the Ontre argued that it would be good for 
all the parties to have a non-partisan administration in the time 
of election The fourth occasion, when Article 356 was ailed 
into operation, took place in the former state of Travancore- 
Cochin in 1956 when, following the resignation of the Congress 
ministry, it was found that the party position in the legislature 
was such that no stable ministry could be formed The fifth 
instance of a Prodaraation under Article 355 occurred in Kerala 
in 1959, and the sixth ocation when power under Article 356 
was ererefsed took place in Orcssa in 1961 when the Congress- 
Ganatantra Pari'had coalition broke up, and it was found that 
no party was apable of fonning an alternative ministrv. Men- 
*’ Tfte StjffjTJwn, November 6, 1952. 
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lion may be made of the fact here that in no case the Centre 
tried to retain power longer than what was necessary, and in each 
case an early election was arranged to normalise the system. 

The seventh occasion for the use of emergency provision of 
Arnde 256 arose when on September 8, i96t the Congress Minis- 
try was unseated in the Kerala Assembly. The latest occasion 
when Ariidc 356 came into operation took place again in Kerala 
on March 24, 1965. The mid-term elections were held in Kerala 
on March 4, and the Leftist Communist Party emerged as the 
largest single party in the new 133— member Assembly with 
40 scats to Its credit. The State Coternor had talks with party 
leaders and reported that the party position was such that no 
Ministry enjojing the confidence of the legislature could be 
formed The Vice-P.esidcnt discharging the functions of the 
President announced that after considering the report of the 
Governor and "other information’' he was satisfied that the 
Government of Kerala cou'd not be carried on in accordance with 
the provisions of the Constitution. 

The President's Proclamation in Kerala in 1959 to which a 
reference has already been made, deserves a derailed examination, 
for the circumstances under which central action was taken in 
this cases differed from those in other cases. In this case central 
action was adoped against an opposition government which had 
not suffered, technically viewed, a po’itical break-down. Naturally 
the opinion was sharply divided as to the reasonableness of such 
action, and it was alleged in some quarters that this action was 
tinged vvith po'itical prejudice. 

Tlie Communist Party came to power in Kerala in 1957. But 
from the beginning of 1959 a mass uprising organised by all the 
opposition parties started against the Communist ministry whose 
resignation was demarKfed. Soon the agitation spread to every 
nook and corner of the State, and took the shape of almost a civil 
war dividing the people of Kerala sharrly into Communists and 
non-Communists. There were serious disturbances, police firing 
and arrest of thousands of people. Prime Minister Nehru, after 
his tour in Kerala, suggested the holding of a mid term election, 
but this suggestion was not accepted The situation in course of 
time became so desperate that there was a breakdown of the law 
and order machinery in the State, and a condition of widespread 
insecurity came to prevail The Governor of the Stare B Rama 
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Krishna Rao, in a report to the ftesideat, found the only remedy 
of the situation in the exercise of power ■ under Article 356. 
although the Communist gosenunent enjoyed a rnajority of t\\o 
in the legislature. The President on the basis of this report 
issued a Proclamation on 31st July 1959 which is reproduced below 
to illustrate the nature of the operation of Article 356. 

‘Troclamation'' 

"lATiereas I, Rajendra Prasad, President of India, hate received 
a report from the Gosernor of the State of Kerala and after 
considering the report and other mformation receised by me, I am 
satisfied that a situation has arisen in which the Gosernment of 
the State cannot he carried on in accordance with the provisions 
of the Constitution of India. 

Now, therefore, in exercise of the powers conferred by article 356 
of the Consctfutiofi and of all ocher poirers ensbiing roc in chat 
behalf, I hereby proclaim that I — 

(fl) assume to myself as President of India all functions of the 
Government of the said State and all powers vested in or exei' 
cisable by the Goreroor of the State ; 

(i>) declare that the powers of the Legislature of the said State 
shall be exercisable by or under the auiheriry of Pai’iament ; and 
(c) make the following incidental and consequential providons 
which appear to me to be necessary or desirable for giving effect 
to the objects of this Proclamation, namely, 

(i) in the exercise of tbe functions and powers assumed to 
mjself by virtue of clause (a) of this ftoclamation as aforesiid, 
it shall be lawful for me as President of India to act to such 
extent as I think fit through the Governor of the said State ; 

(ii) the operation of the following p-ovisioas of the Constitu- 
tion in relation to that State is hereby suspended* 

So much of the proviso to article 3 as reliies to the reference 
by the President to the Le^slature of the State; 

so much of clause (2) of anide 151 as relates to tbe laving of 
the reports before the Legislature of the State, larticles 163 and 
164, clau'e (3) of artie’e 166. artides 167 and 169, artides 174 to 
186 (both inclusive), clause of article 187, articles 1S8 and JB9, 
articles 193 to 193 (both indudve), articles 200 and 201, so much 
of chu<e (3) of artide 202 as relates to salaries and allowances of 
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ihc Speaker and Deputy Speaker of the Legislative Assembly, 
articles 20S to 211 (both intrlusivc). the proviso to clause (1) and 
the proviso to clause (3) of article 213; 

and so much of clause (2) of article 323 as relates to the laying 
of the report with a memorandum before the Legislature of the 
State , (iii) the Legislative Assembly of the said State is hereby 
disso'ved , 

(lu) notwithstanding anything contained in the Constitution 
or any law for ihe time being in force, the genera) election 
for constituting a new Legislative Assembly for the said State 
shall be lield as soon as possible”.** 

It has already been observed that opinion was divided on the 
reasonableness of the President’s Proclamation in Kerala. As one 
Communist member of the Lok Sabha, Caswara Iyer said, 
“Kerala State had been made the testing ground for the mis- 
guided use of the powers contained in Article 356'*,** In his 
judgment, Article 352 should have been resorted to, for the 
situation was one of internal disturbance. But such contention 
could not be accepted, because the disturbance in Kerala reached 
such a peak that the law and order machinery completely broke 
down, and hence, the operation of (he Article 35$ became a 
necessity Besides, there were several instances of direct viola- 
tion of the Constitution by the Communist ministry such a* 
discriminating policy of the government not in conformity with 
rule of law, release of (he Communist prisoners convicted of 
serious charges, etc Citing several specific cases of mis- 
government Home Minister Pant observed in the Lok Sabha that 
"the majesty of law and rule of J.vw were virtually abrogated’’.** 
Thus the break-down of the law and order machinery in the State 
and the direct violation of the provisions of the Constitution 
provided the occasion for the Proclamation by the President. As 
the Home Minister replying to the I,ok Sabha debate said, “No 
action could be taken simply because there was a movement or 
an agitation. It was when it had been preceded by acts which 
amounted to a breach of ihe proviuons of the Constitution and 
had culminated in a upsurge that such action became altogether 

"ng Giizetie of India (Cxrraerdinaryk n— See 3, July 31, I9J9 

‘’Synopsis of Lok Sabha Debates (3id August to 12th September, 1959), 

p 108 

‘•Op. ctl, p JOI 
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ine%itat)le„’** That the PreMden^s Proclamation in Kerala was 
acclaimed by a great majority o£ the people, was proved by the 
fact that the resolution approving the Proclamation was adopted 
by 270 votes to 33 in the Lok Sabha, the vehicle of nation’s opinion. 

The survey of the President’s proclamation of emergency in 
the States on different occasions serves to spotlight some major 
facts: (i) In no case there had been any unjustified or intolerant 
use of Article 356; (ii) the makers of the Consiimtion wisely 
provided for central action in case of die failure of constimtional 
machinery in a State; and (iii) the Centre in each case had tried 
to stabilise the local political conditions and restore local autonomy 
by holding an early election 


"Ibid, p 120 
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The operaiite machinery of a Con$tituiion is not obtained cxclu- 
si'ely from the specific provisions of the Constitution Powerful 
forces, which set the tunc of social changes and shape the 
complex of political prejudices, constantly arise in the social 
matrix and profoundly condition the working of the Cons- 
titution It IS these forces operative in India and their impaa 
upon her federal structure, which we shall examine in this 
chapter. 

The urge for accelerated economic growth and extension of 
social services is the overwhelming social urge in India. Compre- 
hensive planning has been undertaken uhh a view to gifiag this 
urge an articulate expression It is generally believed that federa- 
lism suffers most in a system of planning, for planning introduces 
a powerful renirallst direction in Centre-State relations which 
federalism seeks to prevent ' The complaint that the operation of 
Five-) ear plans has made the country's federal system function in 
almost a unitary way and has reduced the State autonomy to a 
marginal phenomenon, is widely held in India.* 

The Planning Commission, which was set up by the Government 
of India through a formal resolution in hfarch 1957, constitutes 
the core of the planning organisation in the country The Com- 
mission thus is the creation of the Union Government. The 
Commission will* 

■As Karl LcewfnsftJn ebstr^ef “Ecooomic fHaaaiog is she DDT of 
Fedfralura’’ (Conslilulions and Cvnsriiuttonal Trends since World War It, 
Ed. Arnold Zurcher, p 212} See also Federahsm and Economic Cromth in 
Underdeveloped Countries, p 55 

‘ See R Santhanam, Urtson-Slale Retaltans in India, Ch IV. See also 
K. V Rao, “Centre-Stale Relations in Theory and Practice", in lJP5c., 
October December 1953 Myron Weiner also notes that “though states share 
with the center the power to rrgnlate industrial relations, develop education 
and pass legislation in the field of local government, in practice slate legisla- 
tion is almost non-existent (as in the field of industrial relations, where 
central 'legislaflon is 'tdlioweil ’oy sooH lOtel]. or 'is a m'irror rft "fne Tecurti 
iiiendatton of the centre (as lo focal-goveminent legislation)”. The Pohttes 
of Scarcity, p. 240 

lU 
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"(1) make an assessmenr of the material, capital and human 
resources of the country, induding technical personnel, and 
3n\estrgate the possibilities of augmenting such of these 
resources as are found to be deficient in relation to the 
nation’s requirements ; 

^2) formulate a plan for the most effecihe and balanced utilisa- 
tion of the country’s resources , 

(3) on a determination of the priorities, define the stage in 
which the plan should be carried out and propose the 
allocation of resources for the due completion of each 
stage ; 

(■<) indicate the factors which are tending to retard economic 
development and determine the conditions which, in view 
of the current social and political situation, should be 
established for tlie successful execution of the plan ; 

(5) derennioe the nature of the roadiinery wbj<i will be 
necessary for securing the successful implementation of each 
stage of the plan in all its aspects i 

(6) appraise from time to time the progress acbieied to the 
execution of each stage of the plan and recommend the 
adjustments of policy and measures that such appraisal may 
show to be necessary ; and 

(7) make such interim or ancillary recommendations as appear 
to be appropriate on a consideration of the prevailing 
economic conditions, current policies, measures and develop- 
ment programmes or on an examination of such specific 
problems as may be referred to it for advice by Central 
or State governments for facilitating the discharge of the 
duties assigned to hV 

Even a cursory glance at the functions of the Commission 
would show how a remarkably important role it plays in the making 
of the nalion’s economic polides. The Commission, although not 
endowed with any constitutional or statutory status, has come to 
assume virtually the role of the ardiiten of India’s destiny. 
Before we discuss how the assnmpdoix of this role has affected 
the Union-State relations in India, it would be useful to examine 
the composition of the Commission. The Commission has alto- 

'Gauite of India (Extnordiiiaiy]^ March IS, 1950 Sec 4 of the 
Resolution. 
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geiher twelve members. The Prime Minister is its Chairman, and 
five of his important colleagues in the Union Council of Ministers 
are its members, and the Cabinet Secretary is the Setretary to the 
Commission. Thus the integration o£ the Union Cabinet and the 
Commission is almost complete, and this effectively ensures the 
conjunction of their views 

The Commission receives the plans from both the State Govern- 
ments and the Central Ministries, and reviews them in the fight 
of the availability of the resources and the country’s overall needs. 
Such review leads to necessary modificatians of these plans before 
they are coordinated and integrated by the Commission in the 
final plan This final plan is submitted to the Parliament for 
approval The plan as approved by the Parliament js sought to 
be executed through Central Ministries and the State Governments. 
In order to adapt a five-year plan to the shifting social and 
economcc sicuatcons, it is broken up into a series of annual plans. 
"Usually, m November and December every year there is a series 
of consultations between Planning Commission on the one hand 
and Central Ministers and the States on the other for reviewing 
the progress of the Five-Year Plan during the previous years, 
re-assessing the resources and the technical possibilities and formu* 
lating an annual plan for the next year”.* 

From the above study of the composition and functions of the 
Planning Commission, and of the planning process certain reason- 
able conclusions relevant to Union-State relations can be drawn. 
First, the composition of the Commission Is such that the formu- 
lation of a five-; ear plan or of an annual plan is done largely in 
the light of the accepted policies and decisions of the Central 
Government, and hence, a plan comes to reflect predominantly 
the mind of the Centre As one vrriter observes, "The power of 
the Center is so great that at the planning stage agreement will 
be reached reasonably close to the Center's position".* Secondly, 
the role of the Finance Commission as an umpire in Union-State 
financial relations has been rendered redundant by the operation 

* S R Sen, 'Planning Machinery in India* in The Indian Journal of 
Public Admimsiralion, Vol. VIl, No 3, July September 1961 On the 
orgamsauen cl planning tee also P P. Aganrala, The Planning Commission’ 
in The Indian Journal of Puhhe Admtmslralton, Vol m. No 4, October- 
December 1957. 

• Wilfred Malenbaum, "Who Does the Planning* in Leadership and 
Political Instiliilion In India (Ed ftrk and Tinker), p. 305 
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of the fife-year plans. For, tfiis Commission has no independent 
role to play as it has to male rcconiniendarions on the basis of 
the needs of the States already ascertained by the Planning Com- 
mission while approfing the State plans. The Planning Commission 
virnially forestalls the reconimendadons of the Finance Com- 
mission by determining the quantum of Central assistance to the 
States for the coining fire years. As the TTiird Finance Commission 
regretted, "the role of the Finance Commission comes to be, at 
best, that of an agency to tcticw the forecasts of revenue and 
expenditure submitted by the States and the acceptance of the 
revenue element of the plan as indicated by the Planning Com- 
mission for determining the quantum of de'oluiion and grants-in- 
aid to be made ; and, at worst, its function is merely to undertake 
an arithmetical exerase of dcvolunon. based on amounts of assis- 
tance for each Slate already settled by the Planning Commission, 
to be made under different beads on the basis of certain principles 
to be presaibed".* Thirdly, a consequence of planning is the 
dilution of fiscal autonomy of the States An annual plan which 
is framed for the coming year after annual plan discussions is 
formulated in the light of the Planning Commission’s review of 
the budgetary needs and available resources of the States for the 
coming year. Consequently, the annual budgets of the States are 
made on the basis of the plan, that is, each State’s budget has 
to be fitted into the framework of an annual plan as already 
determined by the Planning Commission. Hence, in so far as 
the plan outlay in the annual budget is concerned, the States 
have practically no autonomy. 

Although the function of the Plaimiag Commission is merely 
adsisory in nature, its actual rote has been more than that. The 
role has been one of actual controL To gi\ e some instances which 
impinge upon State autonomy, through its Land Reforms Division 
the Commission examines the States' land reforms siiemes before 
they arc introduced in the State legislatures through its Prohibi- 
tion Section the work on prohibition in different States is coordi- 
nated ;* the basic principles of local development works programmes 


* Report, p. 35 

’ The Organisation of the CoeemmenI of trulu (ITie Indian InsUtnte of 
Public AdministTation), p 349 

• Ibid., p 331 
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arc set by the Commission ;* specific schemes of development are 
approved by the Commission. The Planning Commission also 
supervises the work of plan-implcmcniaiion, parlicularly in the 
States through Advisers (Progiamme Administration), each of them 
bemg assigned a group of States. This catalogue of the powers 
and functions of llie Planning Commission would show that its 
control over the States is quite large. 

In order to secure the support and cooperation of the States 
for the plan and to ensure uniformity of economic policies all 
over the country, the Government of Iitdia on a suggestion of the 
Planning Commission set up the National Development Council, 
The Council is composed of the Prime Minister, Chief Ministers 
of all the States and the members of the Planning Commission. 
Its functions arc 

(1) To review the working of the National Plan from time to 
time 

{2) To consider important questions of social and economic policy 
affecting national development. 

(3) To recommend measures for the achievement of the aims and 
targets set out m the National Plan, including measures to 
secure the active participation and cooperation of the people, 
improve the efficiency of the administrative services, ensure 
the fullest development of the less advanced regions and 
sections of the community, and. through sacrifice borne 
equally by all citizens, budd up resources for national 
dev elopment. 

In its functioning the Council has developed itself into what 
K Samhanam calls, "a super-Cabinet of the entire Indian federa- 
tion, a cabinet functioning for the Government of India and the 
Governments of all the States".*® The assumption of this unique 
position can be attributed to no spedGc constitutional provision 
nor to any particular statute, but to the composition of the Council 
itself Its composition is such that its decisions gain a special 
sanctity. A review of the work of the Council would show that 
it is by and large a vital machinery for getting the policy decisions 
of the Union Cabinet, adopted generally on the suggestions of the 

‘Ibid, p 350 

••Op at, p 47 
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PlaQuing Commissioo, accepted by the States. The Council ai its 
periodical meetings takes a number of important decisions which 
are tirtually the deasions of the Unioo. Some of these directly 
a5ect the State sphere delimited by the Constitution. Besides, 
these arc sometimes taken on the spot, and at least the press does 
not convey any impression that the States have sufScient prior 
knowledge of many of these decisions We may give some speafic 
instances illustrative of the centrahst direction of the Counal's deci- 
sions. The Counal deaded in 1957 that an additional central 
excise duty would be levied on mill-made textiles, sugar and 
tobacco in subsutuuon for the sales nixes then levied by the State 
Governments on these products. Tint was a vital decision in so 
far as the States were concerned In 1962 the Council accepted 
a proposal of the Uruon Finance Minister that the Centre alone 
would enter the market for loan during the next financial tear. 
In both cases prior to the Council’s meetings, the States had 
practically no knowledge of that proposal At least the Press gave 
no hint of any such knowledge Even the question of prior 
knowledge is comparatively unimportant; the significant point is 
that the National Development Council takes decisions, some of 
which directly trencli upon State autonomy, but generally no major 
coRstitutional issue is raised. 

It is not only the Ranning Commission but almost every Union 
Ministry which has come to exercise some amount of control in 
matters which fall within State jurisdiction. The Planning 
Commission in course of annual plan <h<cu<sions approves specific 
schemes for the States in the coming veat, and recommends what 
amount of central assistance should be made for such sdiemes. 
The Commission is merely an advisory bodv. The machinery for 
the implementation of its recommendations is provided by the 
various Union hllnistries whidi, while providing the assistance, 
issue a number of directives to the States. The Planning Com- 
mission and the Union government use central assistance as a 
mighty lever for influencing the priorities in State sector. It is 
the huge amount of this assistance which is really the source of 
the authority of tlie Centre. 

In India two types of grants, statutory and discretionary, are 
provided to the States. VTiUe statutory grants are made on the 
basis of the recommendations of die Finance Commission, dis- 
cretionary grants are given on the basis of the recommendations 
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of the PJanning CommhsKtn. The tprcad-out bctHcen these Wo 

types of grants for the year 190^61 «as; 


Task I 


(Rupcei in hikhi) 

Sututory Grants 


Ducrefionary Granu ... 

(1) Granu under Article 275 (1) 



substantive provision 
(2) Grants under tbe provuot 

3.9S0 


to Article 275 (1) 

931 


Total 

4,SSI 



SoLDcE Report o{ the Third Fioaoce Comniission 


Jt HiJJ be sera that the amount of dwerefionary grants occup'i^* 
the much greater proportion of the toul grants. It it this huge 
Tolurae of (lisaeiioiury granu which provides a vast reser'oir 
of real authority to the PlaoDing Commission and the Union 
Ministries. Disoecionary grants are tied to conditioDS which are 
utilized by the Centre to ensure the fuliilmeot of national priori* 
ties m the plan which is considered necessary for uniform pro- 
gress of the country. Many schemes undertaVen in pursuance of 
the plan fall within the constitutionally delimited sphere of the 
Sutes, and hence it is not possible for the Centre "to require the 
States to execute the programme in any particular manner". "The 
only way it can do so is by prosidiog that at least for that part 
of the programme which is considered to be of national impor- 
tance, the States are giten a financial inducement in the shape 
of tied grants fo undertake and implement these schemes”.^’ 
Thus Jt is through ctmdjtjona] grants that ibe Centre considerably 
influences priorities in the Sute sector, and consequently 
State autonomy is to some extent whinled down. We give an 
instance. Medical education is a State subject, and every State 
maintains a number of medical colleges, admission to which is 
gosemed by prlnaplcs as deteimined by the State authorities. 
The Centre has no constitutional authority to make the State 
governments admit students in these institutions in a particular 
way. But although devoid of conuicu^nal power the Centre 
" Third Firuinee Commisttorft Jteporl {Kamath’i note of dissent), p 56 
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can, thiough use of coodidona] giants, realise this objective. 
Recently the Union Health hCniscry accepted the Mudaliar 
Committee’s recommendation that merit should be the only 
guiding principle for selection for medical colleges, and decided 
that grants to the States nould be conditional on the acceptance 
of this principle.** We do not doubt the wisdom of this decision. 
We cite this instance only to show how the conditional grants 
are utilised to compel the States to toe the line of the Centre 
on a policy-matter which is entirely within the State sphere 

One type of conditional grants is what is Ijiohti as matching 
grants. Under this system central assistance is conditional upon 
a State contributing a certain proportion of the total cost of a 
particular scheme. Some of the development schemes under the 
plans in India are financed according to the principle of matching 
grants. To cite an instance, water supply and sanitation scheme 
for rural areas is a programme in which the Union government 
males a grant of 50% of the cost on the condition that the State 
goyernment would provide the other half Schemes involving 
matching grants are not in prindple objectionable What is 
wrong with them is that the States in India, most of which 
possess very meagre resources, are, while accepting these schemes, 
compelled to run into highly distressing situations For fear of 
public criiidtm the States cannot reject the schemes involving 
matching grants; at the same time, their meagre resources do 
not allow them to meet their share of cost** To remedy it the 
States pursue certain financial policies which are politically inex- 
pedient and economically unwise, and consequently, they are 
dragged into a vicious circle We may mention in this connection 
the recent case of the State of Uttar Pradesh The Government 
of U P. felt that a number of the development schemes under the 
third plan could not be undertaken, as, with its ex.sting resources, 
U could not meet its share of the expenditure This compelled 
the State government to introduce at the suggestion of the 
Planning Commission a bill to enhance the tax on land holdings 
with a view to augmenting its resources But it aroused tremen- 
dous discontent among the people as a result of which a serious 
crisis overtook the Government of U.P** Hie purpose of citing 

” The Suitesman, October 13, 1962 

*’ Report of the Second Finance Commisnem, p, CS 

*• TJie Statesman, September 8, 17 aod 27,1962 
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this case is to show how the Planning Commission's insistence on 
making the central assistance contingent upon the State raising 
its share of resources for financing the Jeselopment schemes 
incjuclctl in the State sector, can sirtually dictate a State to pursue 
a particular economic policy, although the State itself does not 
like it Naturally the State autonomy under the circumstances 
comes to be sliced off. 

The crucial question related to Union-State relations in India 
m rhe context of planning n‘ Can a Stare refuse to obey the 
dirccti\es of the Planning Commission or of the Union Ministries 
on a matter in. the State list? Or, can a State pursue a develop- 
ment scheme which has not been sanctioned by the Planning 
Commission? From the constitutional point of view the State can, 
for the State’s power in matters in the State list is, subject to 
certain constitutional limitations, supreme and unlimited But in 
that case the State must be prepared to suffer the consequence of 
non-compliance with the directites of the Centre, and the conse* 
quence is stoppage of all central assistance But It is obvious 
that no State would generally venture to take such a risk The 
Centre has a monopoly of almost all the elastic and praductive 
sources of income with the result that the States possess conjpara- 
tnely inadequate and sratic resources But a large number of 
soaal welfare functions arc m the State list, and under the 
pressure of the democratic public opinion these functions hate 
to be undertaken. Inevitably a huge gap is created between the 
volume of State functions and the volume of State resources, and 
this gap can be bridged only if adequate assistance is provided 
by the Centre We analyse in the following table the resources 
position of the States under three successive five-year plans: 


Table 2 

(m CTorc] oC rupees) 



(>) 

Size of the 
Stole Plan 

(2) 

Total Stale 
Resources 

(J) 

Cap tit 
Resources 

«) 

Central 

Assistance 

First Five-Year Plan 

897 

499 

393 

350 

Second Fire-Year Plan 

tfiOd 

774 

t,l3Z 

/.03S 

Thud Five-Year Pjan 

3,847 

1,462 

2J8S 

2375 


SouRCT RnUro of the First Fme-Tear Plan, 19S7, p 24, India (1961), 
p 106 and Thirrf Fhe-Year Flan, p. 102 
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The above table shows bow wide the gap in States’ resources 
is under all the three plans, and with the successive enlargement 
of the five-year plans the gap appears to widen more and more It 
is the continuous flow of sufficient central assistance which helps 
the States in dosing the gap in resources for executing their plans. 
That is, the Centre virtually underwrites the fulfilment of the 
State plans. And money from the Centre inevitably brings with it 
certain strings which involve some abridgement of State autonomy. 

The extent to which centralist direction has emerged in Indian 
federalism under the impact of planning can he shown by an 
examination of some sectors of deielopraent We tahe Industrial 
Development and Education as cases for our present study 
Let us first of all see what is exactly the constitutional position 
of the Centre and States in relation to industrial development. 
Industries subject to entries 7 and 52 of List I are a State subject 
(entry 24 of List II). Under entry 7 of List I the Union’s pouer 
extends to industries “dedated by Parliament by law to be 
necessary for the purpose of defence or for the prosecution of war”, 
und under entry 52 the Union’s jurisdiction extends to "industries 
the control of which by the Union is declared by Parliament by 
law to be expedient in the public interest”. Entry 52 is a source 
of vast power for the Centre in the sphere of industrial develop- 
ment. In pursuance of this provision the Parliament passed the 
Industries (Development and Regulation) Act in 1951. Although 
originally the Act covered 37 industries, at present altogether 79 
industries fall within the purview of the Act. This extension of 
the scope of the Act can be ascribed to the fact of increasing 
central regulation of industrial development under the plans. 
Under the Act no new unit or expansion of capacity in the indus- 
tries can be undertaken without prior sanction of the Union 
government, and the Union government is authorised to investigate 
into the affa'irs, and take over the management, of any Indusuial 
undertaking which fails to carry out the instructions of the Union 
govemmenL ’Thus the Act is designed to bring industrial develop- 
ment within the tight mould of central regulation 
Apart from such statutory authority the Centre’s control over 
the sector of industrial development mainly stems from two 
sources: (1) the necessity of submission of all specific schemes of 
industrial developtnent for the sanction of the Planning Com- 
mission; and (2) the possession by the Centre of vast resources, 



124 INTER GOVERNMENTAL RELATIONS IN INDIA 

and large financial dependence o£ the States upon the Centre. 
Whenever the States submit schemes for establishment of heavy 
industrial units to the Planning Commission, with few exceptions 
they are disapproved, for the Commission finds it desirable in the 
interest of the overall needs of industrial planning to leave heavy 
industries entirely m the hands of the Centre. No State govern- 
ment would lihe to take the risk of pursuing any such scheme 
rejected by the Planning Commission, for that would eventually 
lead to stoppage of all central assistance to that State. 

Although the States do not participate in the development of 
heavy industries, they initiate and implement the great maj'ority 
of schemes of village and small industries. As Harry J. Friedman 
observes, "The distribution of responsibility for heavy and small- 
scale industries between the Centre and the States is the maj’or 
division of the government.')] powers m India's Industrial develop- 
ment’’.'* But even in the field of village and small industries the 
States do not possess absolute autonomy. Tlie Centre provides the 
general direction in the interest of the need for uniformity which 
a national plan always entails. Every scheme sponsored by a 
State IS examined by some All-India Board'* before it is finally 
approved by the Central government. "In implementing village 
and small industries programmes the common procedure is for 
proposals of States to be scrutinised by the all India Boards 
concerned before they are approved by the Central Government’’.'’ 
This dominating position of the Centre can be asnlbed to the 
fact that most of the finance for implementing the village and 
small industries development schemes 1$ provided by the Centre. 

Education provides a second case-study. Under the Constitution 
the development of education is largely the responsibility of the 
States. Education including universities, subject to the provisions 
of entries 63, 64, 65 and 66 of List I, is a State subject (entry 
11 of List II) Under these provisions the Union Government 
maintains and directly regulates centra! universities and a number . 
of central institutions set up for the development of special studies, 
and carries out its constiniiional responsibility for "coordination 

” ‘Indian Federaliam and Industnal Development' m Far Eastern Survey, 
March, 1958 

'*A nctworli of such Boards like All India Handicrafts Board, AU-lodia 
Handloom Board etc has been set up by the Centre. 

” Second File Year Plan, p. 443 
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and determination oE standards in institutions for higher educa- 
tion”. But nonvithsianding the fact that the Constitution assigns 
the major responsibility for education to the States, it is interesting 
to find that under the spurt of development and planning die 
dominating influence of the Centre is pervasive over all stages ot 
education. 

For the convenience of our study** we may break up the field 
of education broadly into three stages, viz, primary education, 
secondary education, and higher education 
Primary Educaitort' The Panel on Education of the Planning 
Commission considered the question of spliiiing up the period for 
providing free and compulsory education to all children up to the 
age of 14 years under Art 45 of the Constitution, and recommended 
that the first stage of providing education to children in the 
age group of 6-11 should be fully covered by 1965-66. This recom- 
mendation was endorsed by the Union government and was subse- 
quently accepted by the State Education Ministers’ Conference in 
September, 1937. Not only was the recommendation made by the 
Planning Commission, but also all the schemes undertaken for 
the implementation of the recommendation were centrally spon- 
sored. Besides, the scheme for expanding girls’ education in the 
primary stage introduced in 1957-58 was also sponsored by the 
Centre, and the proposal for the improvement in basic salary of 
the primary teachers which was accepted by almost all State 
governments although quite hesitatingly because of financial 
implications involved, came from the Centre The extent of the 
Centre's commanding position in this field could be better gauged 
by the fact that the ministry of education made a model legisla- 
tion on compulsory primary education and instructed the States 
in 1960 to reorient their laws on primary education in the light 
of this model legislation. 

Secondary Education: In recent times there has been almost 
complete overhauling of the pattern of secondary education, but 
here also, although a State field, the leadership has rested with 
the Centre. The government of India, on the basis of the recom- 
mendations of the Secondary Education Commission, chalked out 
a pro^amme for the reorganisation and rejuvenation of secondary 

'* All information relating to thU tnidj is obtained from Report (Ministry 
of Education), 1958-59, 1959 60, i960 6t and A Rciiev of Education in India 
(Ministry of Education), 1947-61 
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education The principal items of the programme arc; {a) Conver- 
sion of High Schools into Higher Secondary Schools ; (b) develop- 
ment of roulripurposc schools with diversified courses; (c) clevaiing 
the level of science teaching; and (4) improvement of sahry and 
training of secondary teachers All the State Goicrnmcnts have 
accepted this programme. 

liigfier Education: Hie most significant development in this 
field has been the introduction of the three-jear degree course 
which was also initiated by the Centre. This Central Advisory 
Board of Education, of which the Union Minister of Education 
IS the Chairman, at its meeting held in 1956, recommended a course 
of three years of university education leading to the first degree, 
and It was subsequently endorsed by a conference of the education 
ministers of the States. 

It is evident that the basic decisions regarding development of 
education are taken by the Union, although education by and 
large is a State subject. All the schemes initiated by the Centre 
are not willingly endorsed by the States. Some of these are no 
doubr resented Out ultimately the States in most cases have to 
give nay under central pressure which 1$ essentially financial 
pressure We cite a few schemes introduced during the second 
plan period to show bow a large part of finance is provided by 
the Centre for the development of education. The qantum of 
central assistance for each such scheme was as follows: 

(i) Primary Education Exp.msion Scheme (100%) 

(ii') Girls' Primary Education Expansion Scheme (75%) 

(ill) Improvement in the Salary Scales of Secondary School 
Teachers (50%) 

(jti) Improvement in the Salary Scales of College Teachers (S0%) 

Our examination of the two important fields of development 
reveals the extent to vvhtch centralised tendencies have been 
generated in Indian federalism by the operation of a national plan. 
A common plan imposes a cemln measure of uniformity, and in 
consequence, much of the dividing line between Union and State 
spheres in the Constiluiion comes in practice to be blurred. As 
Tarfok Singh observes, 'Watfonal Phmning, whtie proceeding ro 
a large extent through consultatitm, yet widens the role of the 
central government and tends to reduce the distinaion between 
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Committee “for the purpose of regulating and coordinating 
Parliamentary activities of the Congress Legislature Parties”.” The 
central control over the State gosemments at party level is ensured 
through Working Committee and Parliamentary Board, parti- 
cularly the former. Before we examine the extent of central 
control exercised through parly mechanism, it is useful to have 
a glance at the composiuon of the Working Committee. Formerly 
die party constitution contained a rule that not more than one- 
third of the members of the Working Committee should be 
ministers, but it was removed in September, I9S2. Its consequence 
has been heavy congregation of the ministers in the Working 
Committee In the present Working Committee, for instance, as 
many as eight members of the Union Council of Ministers** have 
been included Hence, the Working Committee is essentially an 
adjunct to the central govemrocni 

The party resolutions which command the Congress governments 
in the States to pursue ccruin policies, arc practically those which 
have been passed by the Working Committee,” and obviously, 
they reflect the thinking of the central government Hence, the 
norms for action by the Congress governments in the State# are 
largely set by the Working Committee The basic policies are 
evolved at the top of the Party organisation which are passed on 
to the State governments for ela^adon and impiemeniaticm.** 
Take, for instance, the resolution on land reforms passed by the 
Congress at its Nagpur Session in 1959 The re«olution enjoined 
the Congress governments m the States to set up village panchayats 
and village cooperatives to organise service cooperatives, and to 
fix ceilings on existing and future landholdings through appro- 
priate legislation. But this land reforms policy did not emanate 
from initiative of the State units m the Party; it was evolved hv 
the Congress High Command. 

*’ Constitulion, ibid, Article XXVII 

**They are Patil, Sanjivayya, Shastri, Naoda, ReddI, Chavao, Mrs Gandhi, 
Ram Subhag Singh 

** The approval of the ATI lodia Congees* ComraJlfee or ct the general 
body of delegate* at annual Congress session it only format, for it is 
almost impossible for them to reject any resolntion which has been approved 
by the Congress High Command See N V. Gadgil, The Govemtuenf and 
the Party’, Indian Journal of Pubbe Adtrtimslralion, Vol. HI, No. 4, petober- 
December, 1957 

“K. Santhanam, op. ctl , p. 63 
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Another partv organ which facilitates central control is the 
Pailiamentarv Board” to which a reference has already been 
made. It instructs the leaders of the Congress legislitire parties 
in the States on the composition of the State cabinets, and has 
power to reject any name sent by a Slate Chief Minister lor 
inclusion in his Cabinet, as « did recently in the case of Maqbool 
Ahmed who was sought by the Chief Mim«ter of Bihar to be 
included in his cabinet.*' As an instance of powerful central 
intenention through the Parliamentary Board, we mav recall the 
“Katju episode" in Madhya Pradesh In 1957 after the death of 
Chief Minister ShuUa, K. Katju, a stranger to Madhya Pradesh 
politics and a Union Minister at the time, “was u'hered in as Chief 
Minister of Madhya Pradesh under central direcnon”** 

We have analysed the centrahsmg forces in operation m Indi.m 
federalism. But these arc challenged, although not conrinuou«iy 
but intermittently, by certain deccntrali'ing forces wfajcli guarantee 
substantial State autonomy, and put a brake to the process of 
total integradon which has been set in motioo m India bt che 
powerful "Triple” ie., national plan, massive giants and pam 
One such decentralising force is what K. C \\T3eare calls, “the 
self-consdousoess and self-assenireness of the regional go\ern 
ments”** which is slowly but perceptibly incieasmg in India It 
is true that owing to strong party pressure this awareness of autono- 
mous sums and e.tlsteoce remains frequently dormant, and can- 
not become as articulate and »ocal ax thar of Western Auscralla 
or Quebec. But at tiroes when the Centre decides to make a 
major and direct assault on State autonomy, or tries to encroach 
upon what the States beliere really belongs to them, the State con- 
sciousness transcends the rigidin- of pirty loyalty, and becomes 
enormously aedre to chaOengc the Centre’s intervention And 
this sense of State rights gains more in strength whenever a 
powerful local leadership arises lo gi\e the resentment of a State 
a thrust and a focus. 

We may give some recent instances with a view to substantia 

** The composition of the Board «hoirs U to be an adjunct to tlie central 
gorernment Out of its eight winDbcrs. (bur are tnerabers of the Union 
Cabinet /Sha«tri, Xlrs. Candhi. Patil and OtaTan'l 
Th: Slatetman, Jure 2^. 1962 

*" S C. Cangal, "An Approach to Indian Federaii'm Political Science 
Quarterly, June, 1952 

^ FedfTol Cotemmenl, p. 256 

9 



130 INTER•COVER^MI:^TAL R£UTJONS IN INDIA 

ling our contention. In the conference of the State education 
ministers held on October 18, 1962, the Union minister of educa- 
tion, in pursuance of the recommendation by the Sampuranand 
Committee on emotional integration, made a proposal to evolve 
a national educational policy and establish a separate central 
machinery to implement it. But the proposal was vehemently 
opposed by the State Ministers on the ground that education was 
in tlic State list over which the States had complete control. The 
feeling against the proposal was so strong that it was finally deci- 
ded to shelve it ** Another instance is provided by the Centre-West 
Bengal conflict over the competence of the Parliament to enact the 
Coal Bearing Areas (Acquisition and Development) Act, 1957, which 
authorises the Centre to acquire land vested in the States 
Common party loyalty could not prevent the filing of a suit by 
West Bengal against the Union of India in the Supreme Court. 
The Centre subsequently tried to soften the feeling of West Bengal 
by agreeing to the State’s coal mining project. But the awareness 
of the State rights was so powerful that even this attitude of the 
Centre failed to make the State government withdraw the case 
then pending in the Court. Moreover, all the States with the 
so’itary exception of Bihar which appeared before the Court in 
pursuance of the Court's notices, lent their support to the point of 
view of West Bengal Although the Court decided in favour of 
the Centre, the whole episode illustrates an important fact: a large 
measure of ‘self-consciousness and self-asscrtiveness' of the State 
governments obtains in India 

Another centrifugal force in operation is provided by the 
prospect of formation of coalition or opposition governments in 
some of the States. Although the Congress Party at present is 
in power in all the States, the above possibility cannot be ruled 
out, for actually in the immediate past these existed in a number 
of States. The Communist government in Kerala, the Congress- 
Ganatantra Parishad, and the Congrcss-P.S P coalition governments 
in Ori'sa and Kerala respectively are instances to the point. The 
possibility of some opposition or coalition ministry being formed 
in a State always puts every State government on guard against 
central encroachment, goads It to assert itself against New Delhi. 
For, too much of toeing the line of Centre may lead to surrender 
of local interests and dUtinctivenesv, and this will generate wide- 

'• The Statesman, October 19, 1962 
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spread local resentment. The opposition will seize the opportunity 
for organising popular upsurge with a view to discrediting the 
•existing State goternment and finally coining to power. In 
ultimate analysis, a State gotemment is sustained by local support 
and not by central blessing, and hence it will not pursue a policy 
of integration with the Centre to that extent where there is a risk 
of the electorate being alienated Party pressure m a one-party, 
totalitarian s)stem as m the U.SS.R. no doubt results in complete 
blurring of the distinction of central and regional spheres, and total 
integration of the units with the Centre. But in a multi-party 
democratic system as in India where the po«sibility of some 
opposition party coming to power in a State is always present, no 
State government will rush into a pohev of complete integration 
with the Centre leading to virtual abnegation of state autonomy. 
It is the power of the electorate, conscious of local interest and 
■distinctiveness, to freely choose a government that exerts a strong 
decentralising influence In the working of Indian federation The 
•withdrawal of the West -Bengal-Bihat merger proposal in 19S6 
which was forced by a decisive anti-merger verdict by the electorate 
■of Calcutta North-West Parliamentary constituency, is an instance 
to the point, and reveals the strength of the centrifugal force as 
■against the cenaipetal direction. 

But the most powerful ceotrifugal force in India is provided by 
linguistic pressures. The conflin of linguistic regionalism with 
the Centre and its final victory constitute a revealing chapter of 
Indian federalism which shovv? that at times centripetal force has 
to give way to centrifugal pressure. As F G Carnell observes, "as 
the recent states reorganisation suggests, the Centre cannot always 
triumph. At the very time when the Planning Commission would 
have liked to reduce India to a unitary character with five enor- 
TDOus provinces, coinciding with ‘nodal’ economic regions 
■served by river valley projects and other schemes which com- 
pletely cut across state boundaiie-i, linguistic regionalism was 
powerful enough to insist on a states reorganization which was 
purely tribal in its approach to sodal, economic and po’itical 
problems".** 

The Congress at its 1920 session officially accepted the principle 
of redistribution of Provinces on a Unguistic basis, and at diSerent 
times reaffirmed its faith in the principle. But soon after the 

** Federalism end Economic Croseth in Vnderdeieloped Countries, pp. 55-56 
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iittainmcnt of indcpemkncc when the question of implementing 
the principle arose, the top leaders of the Congress felt that strict 
adherence to the principle was not possible as it might create 
fissip.-jj-{)ijs tendencies .and jeopardize national unity. Besides, it 
I'as felt that the time was not opportune for immediate redistri- 
bution of Proxinccs. as the country then was prc-occupied with a 
host of pressing problems Ilowetcr, a Commission known as 
the Dar Commission was constituted on the recommendation of 
the Drafting Committee of the Constituent Assembly to consider 
the question of redistribution, and the Commission felt that in 
re-cQiistituiing the Prosmccs primarily the accent should be laid 
on aflmini«trati\c consenienie Tliis sort of approach created 
iiostilc reactions all oscr the country, particularly in the South. 
File Congress then appointed .a three-member committee, con- 
Msting of Jawaharlal Nehru. Vallabhbhai Patel and Paitaii 
Sitarama)ya, "to examine the question in the light of the deci- 
sions taken bv the Congress in the past and the requirements of 
the existing situation” Tlic Committee, known as the J. V, P 
Committee, warned against the disruptive implications of the 
linguistic principle, and felt that uniir. security and economic 
prosperity must be the primary considerations But the Committee 
conceded tint the case of osernhclming popular sentiment for 
reorgnnisati >n of States along linguistic lines might be eramined, 
protided the principle could be "applied only to well-defined areas 
about which there was mutual agreement”, and felt that to start 
with, the rase of creation of .1 separate Andhra State could he 
taken up 

Meantime the popular sentiment in faiour of re-distribution of 
States along linguistic lines came to be organised, pirticularly in 
Andhra, and soon an intense popular motement deselopcd. The 
formation of a sepirate Andhra State was, however, delayed by 
laek of agreement among the people of Madras State in regard 
to some matters. But soon a tragic event occured which hastened 
the formation of the Andhra State Potti Sriramulu, the veteran 
Andhra patriot, died on December 16. 1952 after 58 days of fast. 
The government sensed the danger, and «oon announced its deci- 
sion to constitute a separate Andhra State "consisting of the 
Telegu speaking areas of the present Madras State, but not 
incfuding the city of Madras". 

The concession to the Andhra demand gave a powerful impetus 
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to the linguistic forces in other parts of the country, and 
Imguistic pressures all over the country began to mount at an 
alarming speed from 1953. Soon the gorernment was compelled 
to set up a States Reorganisation Commission to examine the 
issue and make recommendations in a comprehensise manner. 
The Commission felt the necessity of a "balanced approach to 
the who'e problem in the mtetests of national unity”, as it was 
not proper "to reorganise States on the basis of the single test 
of language”*’ The publication of the Commission’s report,” 
howeter, created a powerful wate of popular pas'ions, particularly 
in Eoinbay where a bi-lingual formula had been recommended. 
Linguistic riots broke up, mcnacmg the serv basis of national 
unity, and dangerously straining party discipline wiihm the 
Congress 

The Congress Working Committee endorsed the Commission's 
recomrncndations, but m regard to Bombay it proposed a three- 
Statc formula under %vhich this State would be divided mto 
Afaharashtra, Gujarat and Bombay city This recommendation 
was resented with vehemence by the Maharashtrians who were 
unwilling to lose Bombay. But it remained the ofBctal policy even 
when the States Reorganisation Bill was at the committee stage. 
Events moved swiftly Ultimately through a process of political 
moics and counter-moves U was agreed to have a bilingual Bom- 
bay, with the Marathi speaking areas of Vidarbha added to it as 
a concession to the Maharashtrians 

A lot of bitter feeling developed also between Bihar and West 
Bengal over the Commission’s recommendations in regard to the 
disputed areas The Chief Ministers of these rwo States, with a 
view to stemming the rising tide of factionalism and inter-State 
discord, made a proposal for merger of Bihar and West Bengal. 
But the linguistic pressure was so powerful that it had to he finally 
dropped. 

The Centre had to bow down to the centrifugal pressures of 
linguistic regionalism. The States Reorganisation Act recast and 
reorganised India into fourteen Srafes largely along linguistic 
lines, each, with the exceptions of Bombav and Puniab, being 
characterised by a clear dominance of a partioihr language. But 

" RefKirt pp, •15-^6 

” Regarding Commission s proposnls for reorganisation, see Part HI oE 
the Report 
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in Bombay, where the who’e climate was charged with linguistic 
passions, the bilingual cxpcrimeDt was shon-liTcd, and ended in 
a sad failure. Ultimately it was decided to bifurcate Bombay into 
Maharashtra and Gujarat wfaidi emerged as separate States on 
May 1. 1960“ 

We hate discussed the motement for linguistic States’^ in some 
detail in order to show “the strength of regional as against 
national loya'ties"** The call to national unity and party solida- 
rity was \irtuall\ drowned in the loud soice of linguisra The 
reorganisation of the States on a uoilingual b'sis has not only 
rescaled the massiic strength and tiiality of linguistic regionalism, 
but has also released certain forces in the direnion of deepening 
the regional awareness First, the State*, reconstituted on the 
basis of linguistic unity, hate grown into homogeneous and com- 
pact units where emotional response becomes easy, sjionianeous, 
and integrated. Consequently, the sen*e of State rights, the self- 
con«ciousness and seU-asserciteness of the regions hate gained in 
intentirv and endurance” Secondly, the reorganisation of the 
States a'ong linguistic lines has encouraged the growth of powerful 
local pohucal forces who<c tUion is essentially primitice, and 
naturallr they work in the direction of extracting the maximum 
spoils of detelopment for their totalled “home lands", being quite 
oblitious of the overall needs of the nation. Both the forces 
confront the centraluing pressures like plan and party as dose 
ntals. 

'* At piTsent PuBjjb II the only State where bi Uoguil cruee obtains. 
But II 11 essentially an uneasy inKc. The national intrsraupa which fol'omed 
Chinese aggression had for some time put off the iroraamt for the crabOD 
of 'Punjabi Suba* on a Lnpjisoc ba-is. but this demand of the SiUis has 
not died down The Akali leader Sant Faleh Singh reiterated that ‘the 
issue of Punjab Suba sras a quesnon of fife and death for the S khs and it 
would hare to be so’red' {The Statrsman, February 17, 19S3). Again, very 
recently Sant Fateh Suigh draded to fast unto death to press the demand 
for a Punjabi Suha In new of massive aggression upon India by Pakistan 
the fast IS po«tponed for the present, (Tbe Slaterman, Sep'etnber IP. 1965) 

•* On this subject, see, for detailed diwajssicei. Joan V Boidurant, 
RegiOTMlittn I’errus Protanciijriim, pp 21-54 and pn. 71 104 See also N C 
Por, Federalism and langmstir SSdSet Ou Jkli 

••N D Psltner, The Ind an Polilicai S)ttem, p 103 

”As H. Tinker obsenes, “The dfret of the reorganisation was to pre 
State politics a more inten«ely rrponat character, and to make the States 
■a much more important lent of powei". India and Pakistan, p. 134 
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The episode of Hnguism encouraged national introspection, and 
highlighted the need for icsistujg and containing the separatist 
forces let loose by the mosement for linguistic States, and for 
fostering a temper of inier-letel co-operation in the field of social 
and economic planning. The necessity was particularly felt at 
the Centre, and Nehru came out with an idea The idea was 
to bring the States into some administratite zones for co-opera- 
titc work. As Nehru obsert'cd m the Lok Sabha in course of his 
speech on the Report of the States Reorganisation Commission. 
"... the more I ha\e thought about it, tlie more I haie been 
attracted to something which I used to reject scTiou«ly . . . Tint 
is the dhision of India into four, fiie or six major groups regard- 
less of language . . . We may base what I would call Zonal coun- 
cils, i.e., a group of 3, 4 or S St.ntcs, as the case may be, basing a 
common connei!”** The formation of these Council, as Nehnt 
felt, would be helpful in implemeitfing the schemes and plans 
and in det eloping ‘the habit of co-operatne working’ among the 
States, The whole of the nation responded quite favourably to 
this idea. Finally, the States Reorganisation Act gave a concrete 
expression to the idea by providing for the establishment of five 
Zonal Councils.’* 

India has been divided into five zones which are ns follows: 

(tf) Northern Zone : Punjab, Rajasthan, Jammu and Kashmir, 
Delhi and Himachal ftadesh. 

(6) Central Zone: Uttar Pradesh and Madhya Pradesh 

(c) Eastern Zone: Bihar, West Bengal, Orissa, Assam, Manipur 
and Tripura.** 

((f) Western Zone: Bombay and Mysore. 

(e) Southern Zone; Andhra, Madras .and Kerala 

The Zonal Council for each zone is by convention presided over 

’* Lot Sabha Debates, Vd X, 3SI3-4 It may be observed here that 
this idea is not a new one. Sir Sikandar's plan {or grouping the Provinces 
and the States into 7 Zones or Regions, and the Civilian Yeatts’s scheme 
of regional delimitancn by river basins may be rrralled. See R. Coupland. 
The Future of India (Report on the Constttxitional Problem in India). Pan 
nr. Ch. X 

•• Pan in of the Act deals with ^(me« and Zonal Councils*. See India 
Code, Vol. 11, Pan r.’ 

“The recently formed new State, Nagaland, has Joined this Zone 
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by the Union Home Minister, and three ministers of each State 
including the Chief Minister are its members. The Chief Minis- 
ters of tlic States function as Vice-Chairmen of the Council by 
rotation, each holding olGre for a period of one year at a time. 
Each of the Chief Secretaries of the States becomes the Secretary 
ot the Zonal Council by rotation, and occupies the ofhcc for one 
year at a time Each of the Zonal Councils has the fo'Iowing 
jicrsons as adn'crs who help the Council in performing its 
functions 

1(1) One |x.rs(Jii nominated bv the Planning Cominisston 
t/ij The Chief Secretary lo ilie gtucrnment of each of the States 
included in the Zone 

U, The development Cot-itnmioncr or any other odiccr nomi- 
nated by the Government of each of the States included in 
the Zone 

lluse advi'crv arc com|>etcni to participate in the Council’s 
deliberations, hut have no voting rights Each Zonal Council 
meets at tueh time as its Chairman determines The Act also 
provides for interzonal meetings Each Council has a central 
office, the adminitcraiivc expenecs of whicli are borne by the Union 
government out of monies sanctioned by Parliament.** 

The Zonal councils arc advisory bodies with authority to make 
recommendations in regard to matters of inter-State or Union- 
State concern TTie Aa under whose authority the Councils 
originated, describes their functions. Esch Council is competent 
to discuss any matter in which the States inter se or the Union 
and one or more of the Stales art jointly involved, and to advise 
the governments involved on the course of action to be taken on 
such matters But the specific functions of the Councils, which 
the Act clcarU lays down, underline their teal significance Each 
Zonal Council i' authorised to discuss and make recommendations 

la) anv m.iticr of common interest in the field of economic and 
social planning . 

<b) anv matter concerning border disputes, linguistic minorities 
or inter-State transport; and 
“Stales /leorgam<alion Ael, Sectiont t6, 19 and 20 
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fc) any matter connected with, or arising out of, the reorganisa- 
tion of the States/* 

Tlie Zonal Councils started functioning from the middle of 
1957,^* and since then they have been regubrly meeting While 
opening the first meeting of the Northern Zonal Council on 
April 23, 1937, the Union Home Mimster, G. B. Pant, spelled out. 
in clear terms, the principal objeciises of the zonal device 

(1) to attain an emotional integration of the country; 

(2) to help in arresting the acute regional consciousness and all 
divisive trends , 

(3) to assist whenever neccssarv in eliminating the after-effects 
of separation , 

(4) to enable the Centre and the btaces to cooperate and to 
cvo've unifo'm policies in social and economic matters ; 

fS) to help effective iroplemeotaucn of the development projects ; 
and 

(6) to secure some sort of political er|ui'ibriuni between different 
regions. 

It will be evident that these objectives are not mutually exclu- 
sive, but closely interdependent For instance, political tension 
between regions cannot be e'iminatej unless there is successful 
execution of the plans which demands Increasing cooperation 
beween the Centre and the States and berween the States 
Inter-regional political equilihrium is largely the consequence of 
intcr-regional economic balance 

In assessing the working of the zonal system two facts must 
be considered: first, the period during which it has functioned is 
too short to bring out its utility to the full, and secondly, one 
cannot expect marvels from its operation, simply because the 
Zonal Councils are essenttallv advisory bodies, and hence lack 
mandatory power. But a review of the activities of the Councils 
would 'how that this device has proved itself to be a significant 
accompaniment to cooperative federalism As the Councils have 
been effective in implementing the Cemte’s food policy and thiee- 

‘’SWi« Reorganisation Act, Sec 21 ♦ 

** See Eondurant, op cil , pp I28-4S for an elaborate discussion of the 
Irst round of the *ZoDal Counnls ui acnon’ 
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language formula in each State, so increasing technical and 
administrative cooperation among the States of each zone has been 
secured through the Zonal system. Tlic development of the rice 
zones with the power of the Centre to pocurc surplus rice from it, 
the coordinated development of irrigation and power resources in 
each zone, the cooperation between the States of U P. and M P. in 
tackling the alarming dacoity problem in the area, the establish- 
ment of a common police reserve force in each zone, coordinated 
development of inte-Scate transport, and above all, the supply of 
doctors and engineers to the States in need by the relatively 
devc'opcd States in a zone,** arc no mean achievements Thus the 
Zonal svstem has facihtaicd cooperation at two levels: between 
Centre and the States, and between the States. It would be reason- 
able to conclude that the Zonal Council has been "a most useful 
device in the development of cooperative federalism”.*’ 

The spirit of ‘cooperative federalism' is pervasive not only in 
the Zonal system, but also in almost the whole of the operative 
machinery of the Union-State relations in India Central control 
as an accompaniment of national planning is no doubt visibly 
present, but it has only been in the direction of lajing down the 
broad policies and targets of development in the interest of uniform 
progress of the country Moreover, such central control has 
largely been by consent and agreement At every phase of the 
planning the ‘working partnership* between the Centre and 
the States is the characteristic feature Take the planning process. 
The Planning Commission first of all prepares a draft outline of 
a five-year plan The States prepare their own plans considering 
the board targets suggested in the draft. Then discussions take 
p'ace between the Planning Commission and the States, and in 
the light of these discussions the final State plans are formulated. 
Naturally, in the final stage the Planning Commission makes 
necessary adjustments and modifications in the State plans, fitting 

"Tor initance, at it> Shitlnni- mreiiog held on February 9 and tO, 1963. 
the Eastern Zonal Council decided to pcovide large technical assistance to 
the new State o( Nagaland (The Staletmm, February ]0 and II, 1963) 

"Morns Jones expressed this hop: in an article ‘Recent Political Dere- 
lopments in India' in Parltamenlary Affairs, Voi XI. 1937-33 For a some- 
what different atcilude, see Benjamin N Scbcninfeld, Federalism tn India 
(pp 17-13) Schoenfeld finds that the principal role of the Zonal Councils 
"has been to carry out the program of she centre in a given policy developed 
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them in the broad framework of national po'icies and priorities. 
It is thus evident that the planning process in India is largely 
deceniralised/* and “from ihe standpoint of opportunity for 
initiative at the state level”, one fa "favourably impressed by the 
extent to which the state governments in India participate in the 
planning process”.*’ Bccently, the Planning Commission has taken 
a vital decision in the direction of further decentralising the plan- 
ning process. Hitherto, the Slate representatives had to go to 
Delhi whenever a State retjuired the sanction or advice of the 
Commission The Commission has recently decided that “the 
direction of the traffic should be reversed, and its Deputy Chairman 
and top officials should visit Stare capitals periodically to senJc 
outstanding issues”** 

We may also consider the implementation stage of planning 
A large number of iwpoxtani schemes in the fivc-ytar plans arc 
in the sphere of the States, and hence, adequate cooperation of 
the States is necessary for the successful execution of the plana** 
But the States Jack sufficient resources for financing their schemes 
and projects. The Centre supplements the State resources in a 
big way, and thus lends its financial cooperation in the task of 
implementing the schemes in the State sector of the plans. Thus 
the ethos of the planning system m India ts one of intet-levcl 
cooperation No better description of this characteristic spirit of 
planning in India can be given than in the wo'ds of the Planning 
Commission's former distinguished Vice-Chairman, V T Krishna- 
machari: “Many vital parts of the Plan lie in the sphere of the 
States. The Centre can assist in xarious ways, bur, within the 
framework of the National Plan, the main responsibiliiy for 

*• Bert F. iloschcz, “Levels of Admiaisintive Centralization in Economic 
Devefoptnent" in Indian Journal of Public Administraiion, JP59, Vol. V, 
No, 1. As fIose1it7 comments, “A large part of each five vear plan in India 
has been drawn up in a Isittj deccnirali«ed fashion" p di 

*' Macmahon, Detegalion and Autonomy, p 70 

“ The dwiejman, February 9, 1963 

•• One may argue that the Centre has not to considerably depend upon 
the States for the implementation of the pbns as the principal ofiicers in 
the States charged with the duly of exeainng the plans, are all drawn from 
A)} JnA’S sereuret. But thU argomeat is not tenable tor, as Men til It 
Goodall shows. In practice these officers are d*pendent more upon the State 
Ministries than upon the Centre for guidance on derelopment issues See 
‘Organization of Administrafire Leadership to the Tive Year Plans' in 
Park and Tinker, op. cit., p. 326 
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increasing agricultural production, transforming the social and 
economic life of the sillagcs by building from below and organising 
public support and enthusiasm for the plan, rests viith the States 
The p’an is a joint national enterprise in which the Centre and 
the Stales arc partners, united in a common purpose and working 
with agreed policies m different fields of naiioml development’’.** 

A five jear plan in Indi.i “13)5 down the main parameters and 
fixes the broad targets” within which the States hare ample 
autonomy in programming and execution** In the interest of 
integrated national progress the Planning Commission and the 
various Union Ministries only set the tore of planning and deter- 
mine the principal norms of development. Thus we can say that 
planning in India is a cooperative enterprise in vvhich the basic 
norms of development arc set by Centre in discus<ion with the 
States, a large amouni of finance is provided by the Centre, 
and the mam admintstraiivc machinery is supplied by the 
States 

Inter-level cooperation in different fie’ds has been the most 
significant aspect of Indian federalism An instance of coopca- 
tion of the States with the Centre in the field of legislation is 
provided by the Estates Duty Act, 1953. Many of the State 
legislatures, through formal resolutions, consented to empower 
the Parliament to legislate in regard to levy of succession dut} 
on agricultural land winch under the Constitution is a State 
subject 

Administrative cooperation on a wide scale is a remarkable 
development in the operation of Ind’ian federalism Some instances 
may be given here For execution of land reclamation and 
development schemes under the p’atis the Central and State 
tractor organisations function m close cooperation; the Central 
inspectors help tlie State inspectors in enforcing the provisions of 
the Drugs Act , the Union and State otgani'ations work in a spirit 
of harmony in carrying out the Community Development pro- 
grammes , and above all, the State planning departments and the 
Central Planning Commission work In a spi'it of maximum 
cooperation for .Vl-round development of the country. 

Another fruitful line of cooperation in India has been in the 
direction of utilisation of the water resources of the country For 

" Fiif Year Piin (Progress Rqmrt). 1953, p ii 
S R Sen, op crl 
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instance, the Daraodar Valley scheme is a joint endeatour in 
which the Centre, and the States of West Bengal and Bihar are 
imohcd A number of poUcy*inaUng and superusory Control 
Boards, in which both the central and the State goternmenfi 
concerned are represented, ha\e been set up for big riser sallcy 
projects such as Bhahra-Nangal, Chimbal, Nagarjuna-sagar etc.** 
In order to facilitate inter-Siate coopcrauoa lor ‘integrated and 
economic de\clopmeni of water recources”, the foTnation of ri er 
board*, under the Riser Boards Act, 1956, is being speeded up m 
consultation with the States Under the Act, the central gotem- 
ment may, on a request from a State or oiherwi e. set up a riter 
board for adMsing the Stales concerned m rc«pect of regulation 
or de\elopmeni of each interstate met or mer \aUe\ o' in 
rc’ation to coordination of their aciitiues “ 

Informational cooperation’ is also de'eloping in India The 
preliminary studies conducted bv the Ceotril Water and Power 
Commission for suitable project sites m the mer basins which 
pro>ide information on the subjea are made a>3ilable to the 
States to supplement their work in making ma-ter plans for 
irrigation. Similarly, the AU-Iodia EducatioDal Suney undertaken 
in the period !957<59 helps the States by supplying rehable data 
and infoimatioD regarding geographical distribution of educational 
institutions in programming for a balanced dissemination of educa- 
tional facilities. 

A m.ajor derelopment has taken place in the Geld of Gnandal 
cooperation. We have already seen the extent of the Centre’s 
participation in Gnancing a large number of desclopment projects 
in the State sector. This Gnandal assistance to the States entails 
no doubt a certain amount of central control : but it al'o reveals 
a sincere de*lre on the parr of the Centre to help the States in 
fulGlling their responsibilities. The States are endowed with 
inadequate resources. Hence many of the welfare functions of 
the States would suffer in both quahty and quantir., and «ome 
would remain unrealised, unless large Vandal cooperation comes 
from the Centre. 

The Indian federation has also evolved conference techniques 
fjciJiMtiffg sfsooth Union-Sfare rrficiaas .rmf mrer-fereJ ctwpeni- 
lion. Periodical conferences between the representatives of the 

“Third Frte-Vear Pian, p. 39S 

“ Seciions 4 (1) and 13 of the Act. Iitdm Code, Vol. 1%*. Part I 
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Union and the States have become a regular feature of the opera- 
tive machinery of Indian federalism. 

A federal Constitution seeks to delimit the spheres of both 
Centre and the States. But, in a country dedicated to the welfare 
state ideal, their jurisdictional exclusiveness tends to be in practice 
largely b'urred by the emergence of a host of p'oblcms whose 
so'utions demand joint decisions and «»operativc endeavou's. The 
conference devices are designed to secure solution of these problems 
through discussion and cooperation. As a foreign observer com- 
ments, "They seek to provide a forum for discussion of mutual 
problems and set the stages for the cooperative solution of these 
problems''.^' 

One would come across a stream of regular conferences in 
India conferences of the State Governors, meetings of the State 
Chief Ministers State Ministers’ conferences and meetings of the 
Union and State oflieiah. In each of the conference* some 
representatives of the Union provide the necessary guidance and 
leadership I'he Governors’ conferences generally end with a 
review of the country's political and economic situation The 
Governors are constitutional heads of the States, and naturally, 
they cannot adopt any policy decisions. But such meetings have 
a distinct value' they lead to exchange of ideas, and help in taking 
an integrated view of the country as a whole. 

The Chief Afinisters' conferences occupy the most pivoul posi- 
tion in the conference hierarchy. They discuss various urgent 
problems of common concern, and lake vital decisions. *1116 three- 
language formula for each State as a measure to strengthen the 
forces of national integration was evolved at the Chief Ministers’ 
conference in 19(51. Similarly, the Chief Ministers’ conference in 
19(33 decided that the policy of prohibition cou’d not be abandoned 
inspite of loss of revenue on excise.** 

The State Education Ministers, the State Housing Ministers, 
the State Finance Ministers, the State Irrigation Ministers, the 
State Information Ministers and other Ministers of the States 
also meet regularly to discuss problems of mutual interest and 
evolve uniform policies. We arc giving some recent instances to 
show the important role played by these conferences. At the confe- 
rence of the State Finance Ministers in 1963 the important decision 

“Benjamin N, Schoenfeld, of. oi, p 20 
The Staletman, January I, 1963 
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"to introduce uniform rates o£ sales tax throughout the country in 
telation to some important oommodiues’* was taLcn.** Similarly, 
the Education Miniiters’ conference in 1564 decided that steps 
should be taken “to achiere a broad ineasure of umfonnity in the 
content of secondary cducaitoa”.** The Hou'ing Ministers con- 
feicnce in October 1962, made a number of major dedsioas which 
included freezing of land \alucs, the imposition of a lew on 
industrialists to finance housing programmes for workers, and the 
establishment of a standing committee on housing to watch the 
progress of the programmes in aD the States and to ensure that the 
ded'ions of the conference were executed.'* 

Although the decisions of these conferences are not endowed 
with any legal validity, ihev possess a special sancutv as thev are 
taken by highly competent aulhoriiies The s alue of these meetings 
lies in adoption of an inicgraied and cooperative approach towards 
the solution of the numerous problems which arise under India's 
federal structure. As N Aruoacha'am ob'erves. “If these sd hoc 
meetings should be rationalized and rules evolved with a view to 
obtain uniformity for as many number of maners as po«sib!e as 
between the States of India vis-a-vis the Union a great deal may 
he achieved and many administrative difficulties avoided”.** 


*• Tfce Ssalfsmiin, Febrmrv 13 aiwl 17, I9S3 

” ,4njn Recorder, Mar 20-26, 1964 

“ The Sutetman, October 20, 1952 

"Quoted in Eeujamm S. Schocofet^ of, cit, p. 20 
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In this coiictudinp chapter wc propose lo e’tamine two impomni 
questions reJaunq to Unjon-Suic relations in India The first is 
the claim of India to the rank of a federation, and the second it 
the njturi of the emergent proVems confronting Indian federaiioa 

It has been a faxourile theme with the traditionalists to brand 
India as a qua«i-federaiion, since in their opinion there arc some 
dominant features of the Constitution of India which are not in 
accord with the character of federalism’ Their arguments may 
con\cnient!y be summarised as follows: (i) broad grants of power 
to the Centre . (ti) authority of the Centre to interfere in State 
aflairs under Articles W-, and (iVi) the Centre’s power to o'erride 
the States in times of emergency. 

Let us examine the traditionalists* arguments It is true that 
the Centre has been endowed with a broad sweep of authority in 
the Consiiiution, and our rcsiew of the legishthe, administratiie 
and financial relations has spotlighted this aspect. But the exis> 
lence of a strong Cenue is not inconsistent with the concept of 
federa'ism What is of real significance is whether the Centre 
and the States ordinarily enjoy substantia) autonomy within the 
spheres delimited by the Cooscltution. The lists in the seientb 
schedule of the Indian Constitution have dearly demarcated the 
spheres of both Centre and the States, and within their respective 
fields they arc ordinarily supreme 

Centralisation, moreover, has been a universal phenomenon, 
and the concept of dual sovereignty is almost completely exp’oded 
today. Wliilc writing in 1917 on ‘American Federalism and the 
Supreme Court’ Dai id Fellman aptly pur ir ‘The mosr imporranr 
thing that has happened is that the court has snuffed out the 
heresv of ‘dual federalism’."’ The Court, by imohing the doctrire 

‘See in this connection Wlicare, Ffdent Cmeryimenl, p 23, Schoenfeld. 
Federalism tn Indus, pp t4 t5, and K. P. Mulerji. 'll fiidia a Federaurn^ 
I I P Sc, Vol 15, IuIt September. 1954 

’American PoUsical Setenee Resiev/W7. p 1142 
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of implied powers, has assigned a \ast sweep of authority to the 
Centre. Not only in the legislative field, but also in the spheres 
of administration and finance there has been a clear trend towards 
growing centralisation. Centralisation, as we have already seen 
in the preceding chapters, has been rfie most significant aspect of 
the operative machinery not only of American federalism but 
also of the Australian, Canadian, and Swiss federalism. The 
consequence of this phenomenon has been ccnain dilution of the 
autonomy of the States, and blurring, to some extent, of the spheres 
of the Centre and the States. A. H. Birch, after a profound 
examination of the operation of three major federations, America, 
Canada and Australia, reaches the following significant conclu- 
sions: "In the first place, a federal government is not limited to 
its own sphere when it passes a good deal of legislation relating 
to matters within the sphere of the state governments, as happens 
in Canada and the United States in rebiion to social welfare. (In 
Australia moat powers in this field have been transferred to the 
federal government by constitutional amendment). In the second 
place, state governments are not in practice independent of the 
federal government when they derive a considerable proportion of 
their revenue from federal payments, as happens in all three 
fedeiations".* Obviously these devdopments have outgrown the 
rigid mould of the traditionalists.* 

Now we may examine the constitutional provision of Article 249. 
This Aftide, it may be recalled, empowers the Parliament to 
legislate on a matter in the State list in national interest on the 
strength of an express resolution passed by not less than two-thirds 
of the members present and voting. Thus Article 249 may be 
invoked only to promote uational interest, and the necessary 
authorisation must come from the Council of States which is 
supposed to represent the interests of the units of the Indian 
federation. Besides, the validity of the Parliament-made laws 
under this Attide is confined to a limited period enumerated in 
the Constitution. Because of these reasons we can say that 

* Federalism, Finance and Social Legistation in Canada, Avstralia and the' 
United Stales, p. 290 

*See Wheare, op. eit, p. U. As Wfc«are sajrs, “tVhat Is necessary for 
the federal prindpte is not merely that the general goTcmment, like the 
regional gorermnents, should operate direedy upon the people, but, further, 
that each government should be limited to its own sphere and, within that 
sphere, should be independent of the other" 

30 
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Article 249 docs not “affect essentially the legislative autonomy of 
the states and can hardly be quoted in support of quasl-federaiism 
in India”.* Article 252 which may also be considered does in no 
way contradict the essence of federalism, for it authorises the Par- 
liament to legislate on a subject in the State list only by express 
consent of the States. 

The emergency provisions of the Constitution no doubt endow 
the Centre t^ith certain overriding powers. But, as Ambedkar 
observed, "these overriding powers do not form the normal feature 
of the Constitution, and their use and operation are expressly 
confined to emergencies only”.* Hence, the emergency provisions 
do not affect the working of the machinery of the Indian federa- 
tion in ordinary or normal times. Besides, as we have seen, in 
times of emergency like war, the Centre in every federation wields 
a very wide range of authority, trenching dearly upon the recog- 
nised fields of State action. In Canada a doctrine of emergency 
powers has already developed, while in the United States and 
Australia the war and defence powers respectively acquire in time 
of war such a comprehensive meaning that the federal structure 
there comes to wear a unitary look. It is of course true that 
nowhere the Centre has the power to suspend a State constitution 
as the Union has in Inda under the emergency provision of 
Article 356. But in the United States, although the Centre does 
not possess such power, it has the power to send its troops into 
a State to enforce the federal statutes or to discharge some federal 
function Instead of the federal power of armed intervention in 
a State in the United States, we have in India the power of the 
Union to suspend a State Constitution in case of a constitutional 
breakdown.^ 

The provision relating to the amendment of the Constitution 
may also in this connection be examined. Article 368 of the 
Indian Constitution provides that the amendment of its federal 
parts concerning the distribution of powers between the Centre 
and the States requires ratification by at least one-half of the 
States. Thus the amending procedure fully accords with the 

*C. H Alerandrowicz, ladia a FVderacion?' in Jntenutttanal and 
Comparative Law Quarterly, V6I 3, 1954 

‘ CA D., Vol XI. p. 977 

'^V. G Kamcfiandran, Ti l6e Cbnsutntfoa of fndia Fedent' fn Supreme 
Courl Journal, Vol. 22. 1959 
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spirit of federalism.* 

In the first chapter we saw how the traditional mould of federa- 
lism had broken down under the combined impact of social, 
economic and political forces. We also emphasised the uniiiersal 
trends and tendencies in all recognised federations. These ten- 
dencies ha»e only been reduced to express constitutional prori- 
sions in India. India is a federation, for both the Centre and 
the States here are endowed with juristic status and derhe plenary 
powers from the fundamental law of the land, and both ordinarily 
enjoy substantial autonomy within their respecthe fields. 

Besides, in examining the question sshether a country has a 
federal Constitution, we must also consider the fact of differences 
in social situations Ihe traditionalists, who hate built up a 
"standard type’ of federation, ignore this fact, and appear to ba’ic 
their approach on supposed uniformity of social situations. 
Con«equently, the Constitutions, which do not rigidly conform 
to their standard, are belieted to be unfederal or quasi-fedetal 
Constitutions. This approach is basically wrong. As Liiingston 
apdy puts it, "we are too prone to say that federal constitutions 
must contain a certain fire or eight or ten characteristics and that 
all constitutions lackmg any of these are not federal Such a set 
of criteria Ignores the fundamental fact that institutions are not 
the same things in different social and cultural entironments”.' 
Thus the federal institutions grafted upon the Indian tni/ieti 
cannot be the prototype of the constitutional structure of the 
United States which is belicred to accord with the traditionalists' 
set of criteria. The differences reflect the differences in conditions 
obtaining in these two countries To presene solidarity of the 
country in the midst of sarious powerful fissiparous forces, India 
naturally started with a strong Centre. But federalism has not 
suffered in India because of that, for, as we have repeatedly said, 
the crucial question to consider is whether the Centre and the 
States have ordinarily substantial autonomy within their cons- 
titutionally allocated fields. Beyond this the federal institutions 
in different countries can reasonably vary according to the peculiar 
conditions prevailing there. As AUadl, while defending the 

' It miy be noted that K. C. Wieare, the doyen of the traditionabsts, 
finds this amendiog pwedure to be quite balanced and good. Sec Mo/ifm 
Constitutions, p 143 

'Federalism and Constitutional Change, p 6 
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federal character of Indian Consticution, said, “The problem is 
one to be faced by each country according to the peculiar condi- 
tions obtaining ihcr^ arconliog to the particular exigencies of 
the particular country, not according to a priori considerations”.** 

It is also necessary to consider the operation of the Indian 
federation, for the constitutional theory and praaice must be 
combined together for the purpose of determining the character 
of a federation. We have seen in the preceding chapter that 
planning, party and grants ha\c been storking in India as powerful 
centralising farces. But it has also been noted that they meet an 
almost equally strong challenge from the centrifugal tendencies 
created by "dynamic linguistic communities as well as by static 
regional interests”. Above all, the growing self-consciousness and 
sclf-asscrtivencss of the regional goternments, strengthened by the' 
reorganisation of the States on a unilingual basis, act in India as 
an important decentralising force. It is not the perpetual mood of 
retolt of the States against the Centre, but their spirit to assert 
themselves on crucial issues, which is really the index of the 
federal spirit In the preceding chapter «e hate given some 
instances to show that this spirit is not lacking in India, and a 
student of the working of Indian federation can easily multiply 
these instances. 

In the light of the foregoing discussion we can reasonably 
conclude that India is a federation in both constitutional theory 
and practice. The dominant spirit of this federation Is, howeter, 
not one of competitive federalism ; it is essentially the spirit of 
cooperatne federalism. Article 2SZ which provides for delegation 
of powers to the Centre by the States, Article 263 which authorises 
the President to set up an inter-Sute council for coordination 
between the States, the financial provisions which authorise the 
Centre to levy or to both levy and collect the taxes for the purpose 
of distribution by an independent Finance Commission among the 
States or between the States and the Centre, and the provisipn of 
financial assistance to the States under Articles 275 and 232— all 
these provbions reveal the essentially cooperative character of 
Indian federation. In its operative processes also inter-governmen- 
tal cooperation is an important aspect of Indian federation. The 
development plans are implemented through Centre-State partner- 
^lcrlp— tVit Cetitte mwiiy piOTidatig the ftnanct, anti the Statti 

••CAD, Vol. XT, p. 8W 
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supplying the main administiadve machinery. We have also seen 
how the Indian federation has created zonal councils and a myriad 
of conference techniques for bcflicatuig inter-level cooperation. 

In older federal Constitutions the Centre and the participating 
units were desired to operate in complete isolation from each other 
and to remain rigidly conhned to their own spheres. But as the 
problems in the contemporary century constantly transcend the 
boundaries of each set of authority, so both the Centre and the 
States are today compelled to come out of their spheres and to 
cooperate with each other in the task of promoting common wel- 
fare. This has inaugurated a new phase, known as cooperatise 
federalism. Intcr-govemmental cooperation has come to acquire 
the pride of place in the operause system of the older federations, 
while the new federal Consrituiions have forged a number of 
links facLitating inter-level cooperation “ The development of 
cooperative federalism has necessarily called for a re-statement of 
the essentials of federahstn which we have already described. 
Obviously the character of Indian federation needs to be examined 
in the light of this new approach, and not in the light of the 
traditionalists’ definition of s federal Constitution. 

Now we shall examine the prob'ems of the Indian federation. 
These problems primarily emanate from an imperative need for the 
integrated development of the country at an accelerated pace in a 
inulcilingtial federal system, the component units of which sharply 
vary in size and population and in levels of economic and cultural 
growth. In order to satisfy this imperative need a system of 
comprehensive national planning has b«n built up in India. While 
planning demands an over-all national approach to the myriad 
problems of the country and endowing the Centre with sufficient 
powers, regionalism arises to force a predominantly tribal approach 
to development and to emphasise on the units as foci of authority. 
Regionalism, which obtains its sustenance from history and which 
has been strengthened by the reorganisation of the States on a 
unilingual basis, constantly expresses itself in disaffection and 
complaints of the regions against the Centre. The volley of com- 
plaints against the Centre made by a number of States before the 
Second and Third Finance Commissions illustrates increasing 
Centre-State tension. The complaint is made against growing central 
"See Birch, of. cil., Ch. H and BL Venltatraogaiya, Competitive and 
Caaperalive Trends in Federalism, Ch. lit 
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control consequent upon inauguration of five-year plans under 
which even the matters in the State list such as education, health 
etc, are being increasingly brought within the orbit of central 
regulation. Apart from the general discontent of the States, 
there is a feeling of deep-seated dissatisfaction of the non-Hindi 
speaking regions against the Centre. Their complaint is that the 
Centre is controlled by the Hindi-speaking regions, particularly 
Uttar Pradesh which manipulate the central machinery to promote 
the aim of establishing their domination over the rest of India. 
U.P. IS the largest State in India, possessing 1681 per cent of total 
population of the country, while the next largest State. Bihar has 
1059 per cent, Maharashtra 902 per cent. Andhra a little over 8 
per cent and most of the States much below.” Thus the States 
in India widely vary in respect of population, and this has created 
serious imbalance m Indian fedcraiion. The founding fathers of the 
Constitution of the United States sought to correct inter-regional 
imbalance by providing for equal representation of the States in 
a powerful ^natc In Indian Constitution no sveh countervailing 
device can however be found. 

U P. outweighs other States not only in population, but also in 
political preponderance In the House of the People and the 
Council of States, UP has 86 (out of 5(M) and 34 members (out 
of 226} respectively Tins massive numerical strength in the final 
dccisioD-making body enables this State to exert continuous pressure 
on the Centre and to tilt the latter’s balance in its favour. UP.'s 
political preponderance is also reflected in the composition of the 
Union Council of Ministers A study made by Robert C. North” 
in 1956 revealed that UP. claimed 28.5 per cent of the total 
membership of the Council At present out of fifteen members of 
the Union Cabinet UJ* alone has three, whereas the whole of 
South India has only four representatives Naturally this over- 
representation of U P in the Union Cabinet creates a feeling of 
profound mistrust and discontent in other regions, particularly in 
South India against the Centre which is believed to have deflected 
from the path of justice 

This mistrust swells, as the leaders of the Hindi-speaking areas 
display a somewhat obstinate attitude on official language issue. 
Although the Constitution accepted Hindi as the official language 
” Census of India (1961 Census) X and XI 
‘'Leadership and Political InslilultoH tn India, p. IDS 
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of the Union.” the zeal with nhicb it is sought to be imposed has 
encouraged re-thinliing on the subject amongst the people of 
non-Hindi regions. The latter smeU an attempt on the part of 
the people of the Hindi regions to foist their domination over the 
rest of India.” Besides, the people of die non-Hindi areas suspect 
that the move to make Hindi the sole or principal language for 
all official uansactions has the ulterior moiiie of excluding them 
from certain categories of jobs in central goternment and big 
commercial hrms. Such fears are reflected not only in animosity 
against the Hindi region, but also in certain discord with the 
Centre which is looked upon in the non-Hindi regions as a mighty 
engine facilitating Hindi dominance** 

Fears of Hindi hegemony are not the only source of inter-regional 
tension and conflicts Frictions beween different regions, each 
of which is dominated by a homogeneous language-group, charac- 
terise Indian federation. They arise pnroanly from huge disparity 
between these units in levels of economic and cultural growth. 
The relatively depressed units constantly smart under a deep 
sense of neglect and resentment. This feeling finds expression in 
linguistic agitations and riots. The principal objectiie of the 
sponsors of these movements who are mostly middle class politi- 
cians is not to preserve and promote their "holy" cultures, but 
to drive out men of other language units who are considered to 
be “usurpers” in their so-called home lands and thus to make the 
jobs and positions their exclusive possession As Dr. Mukerji 
and Mrs. Ramaswami observe, “It is the middle class job-hunter 
and place-hunter and the (mostly) middle-class politician who are 
benefited by the establishment of a linguistic state, which creates 
for them an exclusive jueserve of jobs, offices and places by 
shutting out, in the name of the promotion of culture, all outside 

“ Article 343(1) 

'* How the acceptance of Hindi as official language will lead to discri- 
mination in priTileges and will create two classes of citizens in India is 
well brought out in S K Chatterji’s note of dissent in the Report of the 
Official Language Commisston (p. 276) ’'Qass 1 citizens with Hindi as 
their language, obtaining an immense amount of special piiviteges by virtue 
of their language only and Qass 11 dtizeas who will be suffenng from 
permanent disabilities by reason also of their language". See also P. 
Subbarayan’s note of dissent, Report, pp 315-321. 

’* It is true that such fears are frequerttly ejtaggerated. But their wide 
prevalence in non-Hindi areas is an obstmate fact. 
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competitors”.” 

Linguistic regionalism has emerged in India as a powerful lobby 
for securing as much spoils of deseiopment as possible for a 
particular region, and regional needs arc constantly pressed at the 
expense of overall national needs. Consequently, national plan- 
ning has to suffer. P.anning in India, the principal objective of 
which IS optimum allocation of limited resources, demands central 
direction of the tunc of development. But regional pulls and 
p-essures tend to distort the choice of priorities and locations. 
\Vhencvcr it is proposed to set up a new industrial plant in the 
public sector, the linguistic regions vie with one another and put 
divergent pressures upon the Centre to locate the plant in a parti- 
cular region, the motive being to get “the biggest s'ice of the 
economic cabc”. As Asoka Mehta aptly puts it, ‘Xinguistic 
trreilenltsm has led to a scramb'e: the limited resources of the 
country arc to be pushed and pulled by the linguistic lobbies".’* 
In this scramble between regions it is frequently forgotten that 
in a system of planning the nation is in a large measure one 
economic unit. 

Tltcse inter-regional jealousies and rivalries, and Centre-region 
tension create profound strains in the operative machinery of 
Indian federation vvhich at times appear to be unbearable. That 
this machinery does not completely break down, is largely due to 
a single party rule ail over the country. The Congress Pany’s 
monopoly of power and the unity of this organisation hold up at 
least for a temporary period the forces of disintegration But both 
till recently could be ascribed to a great extent to the unique 
personality of Nehru who, by continuously leading his party to 
power and by preserving the party soUdarity contributed in an 
astonishingly big way in arresting the disruption of the Union. 
With the removal of this charismatic leadership, the differences 
within Indian society are likely to grow more manifest. 

Tension between Centre and regions, and between regions inter 
se tends to sap the emergent spirit of cooperative federalism in 
India. Besides, after the demise of Nehru "the unifying element 
of political leadership in India” is not as great as in the past, 
and naturally the divisive trends in future will in all probability 
be sharper and more articulate. Consequently, the strain will be 
Reorganisation of Indian States, p. 31. 

*• Politics of Planned £ct>nOf»»jr, p. 31. 
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excessiTC, and that may lead to a ^inual break-down of India’s 
federal sjstem. As this danger looms large on the horizon, so 
India’s federation must be able to devise new ways of overcoming it 

We have referred to the imbalance in Indian federation created 
by huge disparity in size and population of the constituent units. 
We have also seen hovT this imparity has displayed itself in the 
preponderance of Uttar Pradesh. K. M. Panikkar suggested 
bifurcation of UP. into two States in order to correct this 
imbalance.^* But this suggestion appears to have overlooked the 
fact that U P ’s preponderance is merely the focus of Hindi 
dominion. Hence, vvhar is required most is to offset the domi- 
nating power of the Hindi regions as such The best way to deal 
with the problem seems to make the Council of States an exact 
replica of American Senate through necessary amendment of the 
Constitution First, the Council must be rc-consututed on the 
basis of equal representation of the units, and secondly, it must 
be made as powerful as the American Senate. A powerful 
Council, with the units equally represented in it, will go a long 
way in limiting the influence of the Hindi-speaking regions and 
thus will ensure a proper federal balance. We have seen that 
much of the animosity between Hindi and non-Hindi areas and 
growing distrust of the Centre by the latter are due to the ado^ 
tion of Hindi as the official language. Hindi, although dominant, 
is not quite the language of the majority.*® The Hindi enthu- 
siasts however assert that as a dominant language it should at once 
be adopted as the official language of the Union And inevitably 
this has created imbalance and invtability in India’s federal system. 
Switzerland’s multi-lingual stability has been evplaincd by the 
fact that German, although it is a lan^age of 72 per cent of the 
people, has not been foisted upon die who’e country.** As the 
rivals of Hindi "are sufficiently strong to have a sen«e of their 
own importance and destiny”, and moreover, as some of them far 
surpass Hindi in literary grandeur, so the attempt to force Hindi 
on the whole nation has cieaied a powerful wave of discontent in 

‘•See 'Note on Uttar Pradesh’ in Report of the Slatet Reorgamsetion 
Commiision, pp. 244-252. 

•• According to the language tables of the 1961 census released recently 
by the census comtnissioner, about 30 per cent of the Country's population 
had pure Hindi as mother tongue. 

“ Selig S. Harrison, India ; The Most Dangerous Decades, p, 3M 
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the non-Hindi areas.** Besides, Hindi as the ofllcial language is 
cquaicti in non-Hindi areas with Hindi as an Instrument of 
political and economic domination. In \icw of sharp cleavage 
between Hindi and non-Hindi areas on the Issue of Hindi as the 
official language, it Is" necessary to amend the Constitution and 
to replace Hindi by "a neuual language as the official language 
of the Union’’.” English is the only language known to India 
which, because of its non-imolvemcnt in the inicr-regional balance 
of power, admirably fulfils this purpose. Hindi should be made 
the national language to be used on ceremonial occasions. With 
Englbh adopted as the official language and Hindi as the national 
language the feeling of enmity between Hindi and non-Hindi 
regions and of distrust of the Centre by the latter would largely 
pass away, and that would impart stability to India’s federal 
system.** 


•WW. p. 30J. 

** N. C Roy, Fedmlism and Ltn/yuttit Suitt, p. 2St. 

“ It may be mentioned In this coanertion that two Important members 
of the OlficUl Language Commitsloo, S KL Chaiierjt tod R. Subborsyia In 
separate notes of distent, suggested puiuog the question of progressive use 
of Hindi for oSeial purpoMS of the Uoion m told storage for the time 
being 81 ii might put the Union under excessive strain. See Rtport, pp 307- 
30S, and p 326. 

The latest deselopments on boguage issue can be outlined. One such 
desetopment Is the Official Language Act. I9$3 under which English “may 
continue to be used in addition so Hindi foe ail the official purposes of the 
Union" even after ihe expiration of the period of fifteen years from the 
commencement of (be Constitution. In fact, it would mainly mean: (I) 
ail official iransactioDS of the Union would be made front January 2$, 19S5 
in Hindi as well as English, and (2) Hindi would be introduced as an 
alternatiie medium of examiiuuon in (he IA5 and other Central Services 
Examimtions from Sepcember, 1965 When the Language Act, 1963 was 
sought to be implemented from January 26, I96S. a powerful wave of stubborn 
resistance oierfook the whole of South Jadti NarureHy the Issue oo 
language came to be reconsidered. The Congress Working Committee met and 
adopted a reso'ution The resolution asked the Central and Stale Govern- 
ments to “examine the steps that should be taken, including amendments 
to the Official Language Act of 1963, to give effect to the assurances given 
by Jawaharlal Nehru” Oo the contiouance of English as an additional or 
associate official language It iBrlhea-iecommended that "as soon as possible" 
examinations for All India lemcrs should be held in Hindi, English and 
all regional languages with an option to choose any of these languages 

On May 24. 1965 the Union Cabinet endorsed a draft Bill to amend 
the Official Language Act of i963. It provides for bilingualism for an indefi- 
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Conflirts between different language units in India engender 
instability in her federation, and at dmes they become enormously 
powerful to threaten her nadonal existence. The history of 
agitations for uni*lingual States and the failure of multi-hnguaJ 
experiment in Bombay proTe beyond doubt that the remedy of 
linguistic irredentism does not lie "in deliberately creating multi- 
lingual States in none of which will any language group ha\e a 
dominating position”.** Nor can the problem be solved by adop- 
tion of B. N. Rao s somewhat cumbrous scheme under which the 
linguistic areas are to be made sub-provinces within a multi-lingual 
province "on the analogy of Croatia in Hungary before World War 
I or the two parts of Ireland under the Act of 1920”.’* Any 
drastic reversal of the existing system is neither feasible nor 
desirable. 

Regional balance in economic and cultural development is an 
important factor for facilitating inter regional harmony, for both 
pettiness of under-development and arrogance of development 
impede the growth of real harmony. To attain such balance in 
cultural development is not dilGculc. and education plans may be 
directed to the fulfilment of this purpose. But in the “take off 
period”, which India is undergoing at present, when the choice 
of priorities and locations of big industrial projeas must be 
governed by the economic considerauon of highest returns within 
briefest time-periods, it is extremely di/Eculi to attain sufficient 
regional balance in economic development.*’’ But it is the impera- 
tive need to reduce to some extent economic imbalance between 

nite p«nad uanl all the States agree to switch over To Hindi. It baa further 
been decided that all the 14 regional languages shall be introduced as media 
of lA S and other Central Serrices Examinations. This appears to be an 
undesirable and unworkable scheme. It (s apprehended that the problem 
of tooderation of the question-papers or of evaluation of the scripts will be 
rendered extremely difficult, and the qualines of the administrative cadre are 
likely to decline. Continued use oC English as the tuedium of Central 
competitive examinations is, therefore, favoured by a large cumber of educa- 
tional exparts in India. 

•’*Dr. hlukerji and Mrs. Raruaswami, op cil, p 40. 

"Indut’s Constttution in the Malang, p. 171. 

^'The Planning Commission also feels that regional balance is difficui to 
attam in early phases of economic development, for "as resources are limited, 
frequently advantage lies in concentrating them at those points within the 
economy at which the returns are likdy tn be favourable". See Third 
File Fear Plan, p. 142. 
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regions, and for this greater reliance should be p'aced on deiclop- 
mcni of small indusuies^ and schemes of agriculrural and com* 
munity dcselopmcni- 

Anoihcr cffectitc way of reducing inter-regional jealousies and 
conflicts is the desclopment of what may be called federal ethics. 
Equitable distribution of important offices of the Central CoTem- 
ment amongst the component units is necessary for successful 
operation of a federation. The oser*repre<entatioD of some States 
and the DoiiceabJy under-representarioa of others in the Union 
Cabinet must go, and the Cabinet must be equally rep'csentatire 
of all the units. Similarly, the prestige posts like the President- 
ship and Vice-Presidentship. SpeaLership and Deputy-Speakership 
of the House of the People, need to be rotated. This will endear 
the Centre to the regions, and help in reducing inter-regional 
jea’ousies. 

Two other ways for minimising the strains present in the opera- 
tire system of Indun federation are re-orientation of education, 
and derelopment of a code of conduct for the pobtical parties and 
the press” The problem of arrogant linguistic regionalism can, 
in ultimate analysis, be spelt in terms of attitudes of the language 
groups Education is an effectire instrument for rationalising these 
attitudes, and hence, the system of education should be so re- 
oriented as CO iocufate to the youth the virtues of tolerance, 
disdp'ine and respect for India’s composite culture. Codes of 
conduct need to ^ formulated for the political parties and the 
p-ess. ‘They roust not indulge io any sori of actiriry that may 
accentuate the existing dearage or create mutual tension or 
produce mutual enmity between regions 

The passing away of Nehru has weakened Central leadership in 
India. One likely effect of this u the decline of the Congress and 
ascendency of Opposition in some States. The other likely effect 
u the growth of powerful centrifugal pressures within the Congress. 
It appears from a careful srody of political trends in pon-Nehru 
India that the latter is more prolMble. If these developments 
actually take place, the sense of sdf-ctmsdousness and self-assenive- 
nes$ of the regional govemmems, which is to some extent baulked 
to-day by the rule of a highly centralised party all over the country, 
will grow sBongej, Eui this gain lo poUtlca of federalism will be 

” See Slalemtnt itnud by ike Keu^net Integration Conference (Sept,-Oct-. 
I96iipp.6-i2. 
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a loss to economics of detdt^iment. In India, howerer, the aims 
o£ federalism and planning have to be harmonised, for the failure 
of planning will aggravate inter-regional imbalance and tension, 
and will thus put India’s federation under mote se\ete strain. If 
Indian politics after Nehru takes the shape as indicated above, 
the emergent problem-simaiion could then be tacUed on the 
lines suggested by Karl Mannheim in connection with problems 
of demoCTacy in a planned economy. Mannheim suggested the 
creation of "a unified political will by voluntary agreement on the 
part of rival social groups” for overcoming the difficulties intro- 
duced by planning in a democracy.*® Similarly, an agreement in 
tbe sphere of development and planning among the political 
parties in India will have to be created. Unless such agreement 
eventually emerges, the future political urges for greater "state 
rights” will seriously tbwarr India’s development. Regionalism will 
vigorously he stressed at the expense of over-all national needs, 
competidoQ at the expense of cooperation. Hence, a durable basis 
for continuous operation of cooperative federalism in India can be 
provided only through developroeoc of a political consensus in the 
sector of planning. Obviously for this the creation of necessary 
community-consciousness is an imperative need. 


‘’Freedom, Po^er and Democratic Ptanning, p. 35. 
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SUPPLEMENTARY NOTES 


1, Recenr DeTclopmenU in ladik** Federal Structure. 

Since the book was planned and tbonghtout, a few significant developments 
relevant to Union-State relations in Jndia bare taken place. Ferbaps the most 
imponant development has been a ptonounced centrifugal tendency In India’s 
federal system With the death of Nehru, the charismatic leadership was 
removed from Indian politics Some kind of coUeaive leadership emerged 
within the ruling party. But the new leadership was not as powerful as 
Nehru's It lacked adequate thrust and focus Consequently, national leader- 
ship became comparatively weak, and centrifugal forces came to receive a 
stimulus In early 1965 a powerful moTctnent was launched m non-Hindi 
areas against the official language policy, and national leaderstup had to bow 
down before it Tbe Congress Working Committee felt compelled to adopt 
a cumbrous and inexpedient language policy permitting all the 14 languages 
to be offered as media for examioaitons for all-India services, and the 
policy was approved by the Union Government Various other centrifugal 
tendencies including renewal of Punjabi Suba demand also became manifest 
In the thud quarter of 1965 Pakistan made an open aggression upon 
India Tbe nation received a new awakening Tbe people of India forgot 
all their differences and stood to a man against the menace This eea<e 
of national unity was further strengthened by significant victones scored 
by India in niliury opecanons against Pakistan. Shastri attained a lofty 
stature, and national leadership bceame increasingly powetfuL 
Soon a tragedv occured, and the centrifugal forces staged a come back 
Shastci died at Tashkent on jamiary II, 1966 It dealt a severe blow to 
national leadership and created a political void The division within the 
ruling party became soon roanifesc The Congress High Command made 
frautic efforts for having an unanimous electioo of Sbastri’s successor, but 
all these proved futile The party was shaiply split up mto two factions — 
pro-High Command and anti-High Command Mrs, Gandhi whose candi- 
dature was sponsored by the High Command secured 335 votes, whereas 
Mr. Desai got 169 voces in the etmtesc for leadership of the Congress 
Parliamentary party. The fact that Desai could secure so many votes 
despite opposition from almost all top leaders of the party, is indicative 
of a large measure of resentmeDt and disunity within tbe ruling party.* 

* As The Amrita Bazar Patnka (a very influential pro-Congress daily) 
commenting on the recently held Jaipur Session of the Congress said: 
"Mr Kamraj’s repeated appeal to co-operate with Mrs Gandhi's Government 
was indicatise oC disunity among the leadership and the rank and file and 
cleavage widened by polaii'ation of forces The Jaipur session, as it 

appears from the events, hardly helped the leadership to emerge as a 
159 
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Anether Impomnt atpeex of the ctuitnl for leaderthtp %a* that the Chief 
Miniiten of Staiei ligned a itateiDeat requemog Mr, Kamaraj to tpontor 
Mr*. Caodhi a* Sha»iri'* luccruor, Tbv* the Sute Chief MioUien plaj-dd 
ao active and povtibty a deciiivc role fo the choice of the leader of the 
Congrett Parliamentary Party. Hii* appeared to be a powerful regional 
iotruiion into federal poliiica. 

The Cojigrr** Working ConMn)nec*a acccuioo to the dejnaod for a 
Punjabi-tpeaklng State which revene* the Congret* thlaklag on the nibject 
i> another iottance of victory of tegioDaUtm. 

Regionaliim li thu» very powerful la todu to^y. Regional pull* and 
pretturn lend to duiurb the proccM of devrJopineot aod planaing The 
choice of loduitnal toeailoo* U bemg IncTeaiiogly dUtorted by regional 
politic*. Beiidei, regteeulim u loipeduig the developinent of a uoided 
national food policy, although the country >* In the grip of an acute food 
cniii A naiianal agency like the Fo^ Corporation of India cannot 
operate cfScienily due to bek of co-operation from the lurplut itates. A* 
Mr T A. Pal, former chjirroao of the Corpmatioo (aid — ^nder the BritUh 
rule the country wai treated a* ooe unit and a much more effective food 
policy wai pottible. Dut after the crcailoa of hnguiitic State*, an integrated 
policy had become tcnngcty dif6cult“* 

Thj* i* the (tate of altam in a federal rjvem dcesinated by a val-partj 
rule all over the country. Should the diffCTeocev within the ruling parry 
become iharper or ibould the Oppotitloa capture govemmeetal power in 
tone Sute* la the eomlog election*, centrifugal force* would recave further 
encouragemeoL A* the recent trend* In regional po’iiie* indicate, the Coogre** 
will face a tough corepeticlon. pnicubrty in Wnt Bengal, Oniia and 
Kerala, aod tnay love it* political dominance in the*e State* U thete 
ealcubtion* come out (rue, national pbnoing will (uSer a aevrre itram. 
Centre-Sate ditcord will reach a new haght, and Inier-regional leiuion 
will aggravate 

It appear* from the foregoing discuitun that the baiic problem confronting 
India’* federal tyilem to.day i* to evolve way* of containing centrifugal 
force*, aod Ihii i* really the problem of a federation engaged in the ta*k 
of etsaying a comprebeniive *ocial and economic developmenl within 
briefeii time*penod. 

2. Report Of The Fourth Fiaanee Commlaiieii. 

The Fourth Finance Commuvioo tubnutted its report ia 1965 and it* 
recommendation* were accepted by the gorernment. The report provides 
a duooct approach to the VniooStaie fiaaneial rtbtioo*. Tlie Commusion 
for practical reason* excluded from m eonudeiauon the plan expenditure 
of the States, and “confined itself to non pbn revenue expenditure vis-a vii 
the revenue reenpu anticipated la the combg five year period on the 


collective one to fill the void." (The Amrita Bazar Fatnka, February 12, 
19661. 

• THE STATESMAN. December 2^ |9SS. The tuccesi with which the State* 
have resitted the attempt of the Centro to aboliih the food zone*, i* indica. 
tire of a powerful centrifugal prosniro in Xndu'* federal tyneni. 
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basis of taxation lesels in M6S66.** It apprehended that its consideration 
of the States’ plan expenditure would tend to disturb the institutional 
arrangements in regard to plans. 

tn regard to distribution of divisible taxes and duties, the Commission 
adopted an approach somesvhat diSerent from that of its predecessors. It 
did not take budgetary gaps as a criterioa for distribution mainly on the 
ground that the Constitution did not warrant that As the Commission 
said: “In regard to income-tax, the Constitution does not say that it should 
be distributed on the basis of budgetary needs. In fact, boweser great 
the budgetary needs, a State wdl not get a share, if for some reason or 
other, the tax is not leviable in that State. And even where there is no 
budgetary need in a particular case, a State cannot be denied some share 
in the income tax proceeds if the tax happens to be levied tn that State. 
In the case of the Union excises also, the provisions are almost similar.’” 
The Commission felt that grants-in-aid under Article 27S could only be 
used for correctmg budgetary deficits 

The Commission raised the States* share of the divisible pool of income 
tax from 662/3% to 73%. It, however, recommended that the share of 
eadi State would cooCioue to be determined on the basis of 80% on popula- 
tion aod 20% on collection The Commission also reeommeaded the fixa- 
tion of the Slates' thace of excise dunes at 20% of the net proceeds of all 
Union excise duties. 

The Commission found itself in broad agreement with the , principles 
adumbrated by the previous Commissions in regard to grants In-aid, but 
Ic disfavoured the inclusion of plan grants within the purview of grants- 
in aid under Article 275 in order to avoid any disturbing effect upon planning 
mechanism in India. The Commission considered the fiscal needs of the 
States, and found that ten States would have revenue deficits much la 
excess of the sums which they would receive as shares of divisible taxes 
and duties. It recommended a total grants-maid of Rs 121 89 crofes under 
Article 375 to these Stares for correcting their deficits 

This method of conectiog revenue deficits is, however, subject to criticism. 
It is likely to tempt the States to manipulate their budgets in order to 
show recurriag deficits, and thus to obtain grants. This method has been 
followed in West Indies and has suffered a signal failure there.' 

3. Transfer Of Resources (Shared t%xes-)-Cnnts-i-Loans) from Centre 
to The State, 


TABLE I 


Year 

In Crores of Rupees 

1962-63 

969 80 

1963 64 

1,11471 

1964-6S 

1,223 32 

1965-66 

1,44599 


Source: Reserve Bank, of India BuIIetm March, 1966. 

* Ref>orl, p. S ' • IM, p 9 

' U, K. Hicks, ‘Some Fundarnental Problems of Federal Finance,’ (Copilat, 
Annual Number, December 23, 19^ 
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TABLE II 

Area A^o Bort.'UTio't or StAiEs, 1951 Census 


1 Slates 

(In iq. miles) 

Pol>ulauon 
(In Shousands) 

1. Andhra Pradcih 

106,285 

35,983 

2.1 Assam 

47,091 

11,873 

3 Bihar 

57,195 

■<6.456 

4. Cujaral 

72,245 

20.633 

5. Jammu and Kaihmir 

85 023 

3J61 

6 Kerala 

15,002 

16,904 

7. Madhya Pradesh 

J7U17 

32472 

8 Madras 

S9.331 

33,687 

9 Maharashtra 

118,717 

39454 

10. Mysord 

74,210 

23487 

(1. Magatand 

6J66 

369 

12. Ortisa 

60,154 

17449 

13. Punjab 

47.205 

20407 

14. Rajasthan 

132,152 

20,155 

IS Utur Pradetb 

115.554 

73,746 

15 Weit Bengal 

33.829 

34,925 


Source: Centus of India, 1951 

Motel, (i) Union Tertiiorles are cot included in thii table. 

Mores: (i<) TTie d^rei ler }amiau and Kaihmir are ultra trm tbe latesr 
eicimtet of tbe Surveyor Ceneral of India. 


appendo: D 

CONSTITUTION OF INDIA 

Seventh Schedule [Arttcle 246] 

Lial 1— Union List 

1. Defence of India and entry part (hereof including preparation for 
defence and all such acts as may be conduave in tunes of war to its pro- 
secution and after ili lerminanon to eSective demobitisation 

2 Naval, military and air forces; any other armed forces of the Union 
'3. Delimitation of cantonment areas, local self government in such areas, 
the consiitution and powers within such areas of canloninent authorities 
and the regulation of bouse accommodation (loctuding tbe control of rents) 
in such areas. 

5. Naval, military and air force works 

’ In iis application to the State of Jamma and Kashmir, for entry 3, the 
fol'owing entry shall be tubstilnited, ttameJy: — 

"3. Administration of cantonments 
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5. Anns, fireanns, ammuniaon and c^IosiTcs. 

6. Atomic energy and mineral rttoorccs necessary for its' productioii. 

7. Industries declared by Parliament bj law to be necessary for the pur- 
pose of defence or for the prosecution of war. 

'8, Central Bureau of Intelligence and lasestiganon. 

‘9. Preventtce detention for reasons connected with Defence, Foreign 
Afiaiis, or the security of India ; persons subjected to such detention. 

10. Foreign aSairs; all natters which bring the Union into relation with 
any foreign country. 

11. Diplomatic, consular and trade representation. 

>2. United Nanotis Organisation. 

13. Fartlcipanon in international conferences, associations and other bodies 
and uspleznecting of decisions made thereat. 

14. Entering into treaties and agreements with foreign countries and 
impleraencing of treaties, agreements and coorencioai with foreign countries. 

15. War and peace. 

16. Foreign jurisdiction. 

17. Gtizensbip. naturalisation and aliens. 

IS. Extradition. 

19. Admission Into, and emigratioD and eapulsion from, India ; passports 
and Tins. 

20. Pilgrinuges to places outside India. 

21. Piracies and crimes coomlned on the high seas or m the air ; offeaees 
against the law of cations committed on land or the high teas or is 
the air, 

22. Railways. 

23 Kighways declared by or under taw made by Parliament to be sadosal 
highways. 

24. Shipping and narlgation on inland waterways, declared by Farhameni 
by bw to be national waterways, as regards mechanically propped sesseb ; 
the rule of the road on such waterways. 

25. Maritune shipping and nastgation, including shipping and nangation 
On tidal sraters ; prarision of education and training for the tnercantile 
marme and regubtion of such education and training pronded by States 
and other agendes. 

26. Ughtbouces, induding lightships, beacons and other prorision for the 
tafety of shipping and aircraft. 

27. Ports declared by or under bw made by Parhament or existing law 
to be major ports, including tbeir delunitation. and the constinition and 
powers of port authorities therein. 

' 23. Port quarantine, induding hospitals connected therewith ; seamoi's 
and marine hospitals. 

29 Airways ; aircraft and air narigarion ; provision of aerodromes ; regn- 
btion and organisation of air traffic and of aerodromes ; provision for 
aeronautical education and training and regulation of such education and 
training provided by States and other agendes. 

’ Kot appbcable to the State of Jammu and Kashmir. 
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30 Carriage of passengers amt goods railway, sea or air, or by national 
«raterwa)t In mechanically propelled ?cssels 

31. Posts and telegraphs; telephones, wireless, broadcasting and other 
like forms of communication 

3Z. Property of the Cfnlon and the resenue therefrom, but as regards 
property situated in a State • subject to legislation by the State, save 
in so far as Parliament by last oihensbe provides. 

*34 Courts of Wards for the estates of Rulers of Indian States 

35 Public debt of the Union 

36 Currency, coinage and legal tender; foreign exchange. 

37. Foreign loans. 

38 Reserve Bank of India. 

39 Post Office Savlngi Bank 

40 Lotteries orgaoised by cbe Coveroment of India or the Corernment of 
a State 

41 Trade and commerce with foreign countries ; import and export across 
customs frontiers , deSnition of customs frontiers 

42 Inter'State trade and cotniserce 

*43, Incorporation, regulation and winding up of trading corporations, 
lAclitdiflg baakiog, insurance and Siuaeut corporations but not ioeiuding 
cooperative tocitcies. 

'44. Incorporation, regulation and winding up of corporations, wbetber 
trading or not, with objects not confined to one State, but not including 
universities 

45 Banking 

46 Bills of exchaoge, cheques, proinisaory notes and other like instruments. 

47 Insurance 

48 Stock exchanges and futures tnaikets. 

49 Patents, Inventians and designs ; copyright ; trade-marks and merchan- 
dise marks 

50 Establishment of standards of weight and measure. , 

51 Establishment of standards of quality for goods to be exported out 
of India or transported from one State lo another. 

52 Industries, the control of which by the Union is declared by Parlia- 
ment by law to be expedient to the public inieresL 

S3. Regulation and development of oilfields and mineral oil resources ; 
petroleum and petroleum products , other liquids and substances declared 
by Parliament by law to be dangerously mflamniable 

' The words and leners “specified In Pare A or ftrt B of the First 
Schedule” omitted by the Constimtiou (Seventh Amendment) Act, 1955, 
t. 29 and Sch. 

* Entry 33 omitted by s 26, tiid. 

'Not applicabte to ibe Staff of fitOiaa anrf iTasfimj'r 

* In its application to the Slate of Jammu and Kashmir, in entry 43, the 
words “trading corporations, including shall be omitted 

* in Its application to the State of Jammu and Kashmir, In entry 44, after 
the words “but not including umversities”, the words “in so far as such 
corporations relate to the legal and medical professions'* shall be inserted. 
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54. Regiilation of mines and mineral devdopment to the extent to which 
such regulation and deielopment under the control of the Union is dec 
Jared by Parliament by law to be expedient in the public interest. 

55. Reguiation of labour and safety in mifles and odfelds 

56. Regulauon and development of tnter-State rivers and river valleys to 
the extent to which such regulauon and development under the control 
of the Union is declared by Parbament by law to be expedient m the 
public interest. 

57. Fishing and fisheries beyond lemronal water* 

58 Manufacture, supply and distnbutioo of salt by Union agencies ; 
regulation and control of manufacture, supply and distribution of salt by 
other agencies. 

59 Cultivation, manufacture, and sale for export, of opium. 

'60 SaactioaiBg cl aaematograph films for exbibldoo. 

61. Industrial disputes eoncemtiig Umon employees. 

62. The institutions Vnown at (be commencement of this Constitution as 
the National Library, the Indian Museum, the Imperial War Museum, the 
Victoria Memotul and the Indian War Memonal, and any other like 
iaiututjoa financed by the Coverameot of India wholly or in part and 
declared by Parlument by law i» be an institution of national impornnce. 

63 The iastituuons known at the conuntneement of this Constitution 
IS the Benares Hindu University, (he Aligarh Muslim University and the 
Delhi University, and any other insuniuon declared by Parliament by law 
to be an Institution of national imporonce. 

64. InstimUons for sdencific or technical education financed by the 
Government of India wholly ot in part and declared by Parliament by 
law to be mstiruuoni of national Importance. 

65 Union agenoes and instltuoons for— 

(d) profasional, vocational or technical training, including the training 
of police officers ; ot 

(h) the promouan of special studies or research ; or 

(c) soentific or technical assistance in the investigation or detection of 

66 CoKirdination and determination of standards in institutions for higher 
education or research and scteotific and technical institutions 

* 67. Ancient and histortcal monuments and records, and archaeological 
sites and remains, '[declared by or under law made by Parliament] to be 
of national importance. 

68 The survey of India, the Geological, Botanical, Zoological and 
AuiJiropoJogical Surveys of India ; Jkfeteorological organisations. 

69. Census 

70. Union pubbe services , all India services . Union Public Service 
Cbmmfssiou. 

' Not applicable to tbe State of Jammu and Kashmir 
*In its application to the State of Jammu and Kashmir, in entry 67, the 
words “and records” shall be onutt^ 

•Subs, by the Consutution (Seventh Amwidment) Act, 1956, s 27, for 
"declared by Parliament by law”. 
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7<. Union peniioni, that It to tay. pcntioni payable by the Coretoment 
oi Iflitia DT out of the Cont^idattd Fund of India 

'72. Elections to Parliament, to the Legislaturei of States and to the 
oITiccs of Treildent and Vtce-Pretidenl ; the Election Commission. 

7}. Saiatici and alloisances of membert of Partlament, the Chairman and 
Deputy Chairman of the Council of States and the Speaker and Deputy 
Speaker of the House of the People. 

74 Powers, privileges and ItnmuDities of each House of Parliament and 
of the membert and the commUiect of each House ; enforcement of atten' 
dance of persons for giving evidence ot producing documents before com- 
mittees of Parliament or commiulont appointed by Parliament 
71 Emoluments, allowance*, privileges, and rights In respect of leave 
of absence, of the President and Governors ; salaries and allowances of the 
Ministers for the Union ; the tabries, allowances, and rights in respect of 
leave of absence and other conditions of serrfee of the Comptroller and 
AudKor-Generai. 

76 Audit of the accounts of the Union and of the States 

77 Constitution, organisation, jurisdictioo and powers of the Supreme 
Court {laeludmg contempt of such Court), and the fees takes therein; 
persons entitled to practise before the Supreme Court 

'7S. Constitution and organisation ’((including vacations}] of the High 
Courts except provisions as to officers and servanu of High Courts ; persons 
entiiled to practise before the High Couru 
*('79 Extension of the jurisdiction ot a High Court to, and exclusion of 
the Jurisdiction ot a High Court from, any Union territory.] 

80 Extension of the powers and junsdiciion ot members ot a police force 
belonging to any State to any area outside that Sute. but not so as to 
enable the police of one State to exercise powers and Jurisdiction in any 
area outside that State ivitbout the consent of the Government ot the Sutc 
In which such area is situated ; extension of the powers and Jurisdiction of 
members of a police force belonging to any State to railway areas outside 
chac Scare. 

*81 Inter-State migration , inter Stale quarantine 
82. Taxes on income other than agricultural income 
81. Duties of customs lucluding export duties. 

84. Duties of excise on tobacco and other goods manufactured or produced 
in India except — 

(a) alcoholic liquors for human consumption , 

(b) opium, Indian hemp and other narcotic drugs and narcotics, 

' In its application to the State of Jammu and Kashmir, In entry 72, the 
reference to the Slates shall be constnied as not including a reference to 
the State of Jammu and Kashmir. 

* Not applicable to the Slate of Jammu and Kashmir 

'Ins. by the Constitution (FifCcrnlb Aisendmenl) Act, 1963, s. 12 (with 
retrospective effect) 

* Subs by the Constitution (Seventh Amendment} Act, 19S6, i 29 and Sch. 

‘ la Its application to the State of Jammu and Kashmir, in entry 81, 

the words "Inter Sute migration shall be omitted. 
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but including medicinal and B^et preparations containing ^doh»l 
tubscaace iscluded in sub-paragiapb (b) of this entry. 

83 Corporadon ox. Q " ^ 

86 Taaes on the capital value of the assets, exclusive of ^^tJoahotaT 
land, of individuals and companies; taxes on the capital of companies. 

87. Estate duty in respect of property other than agricultural land. 

83 Duties in respect of succession to property other than agriculmial 

89. Terminal taxes on goods or passengers, carried by railway, sea or 
air ; taxes on railway fares and freights 

90 Taxes other than stamp duties on transactions in stock exchanges and 
futures markets 

91 Rates of stamp duty to respect of bills of exchange, cheques, pro- 
missory notes, hills of lading, letters of credit, policies of insurance, transfer 
of shares, debentures, proxies and receipts published therein. 

‘[92A. Taxes on the sale or purchase of goods other than newspapers, 
where such sale or purchase takes place m the course of inter-Scate trade 
or commerce ] 

93 OSenees against laws with respect to any of the matters in this List 

94 Inquiries, surveys and statistics for the purpose of any of the matters 
In this Lisl 

95 Jurisdiction and powers of all courts, except the Supreme Court, with 
respect to any of the matters in this last ; admiralty jurisdiction. 

96. Fees in respect of any of the natters la this List, but not Includmg 
fees taken in any Court 

*97. Any other maner not enumerated la List 11 or List HI including 
aar tax not menuoned in either of those Lists. 

*Ltst n— State List 

1. Public order (but not including the use of naval, military or air forces 
or any other armed farces of the Union to aid of the civil power) 

2. Police, including railway and village police. 

3. Administration of justice ; consuiution and organisation of all courts, 
except the Supreme Court and the High Court ; officers and servants of 
the High Court ; procedure in rent and revenue courts ; fees taken in all 
courts except the Supreme CourL 

4. Prisons, reformatories, Borstal institudons and other institutions of a 
like nature, and persons detained therein ; arrangements with other States 
for the use of prisons and other insutunoos. 

5. Local government, that is to say, the constitution and powers of muni- 
cipal corporations, improvement trusts, district boards, mining settlement 
authorities and other local auhonties for the purpose of local self-govem- 
ment or village administration. 

6 Public health and sanitation ; hospitals and dispensaries. 

7, Pilgrimages, other than pilgrimages to places outside India. 

* Ins by the Constitution (Sixth ARi*ndment) Act, 1956. s. 2 
Nui applicable to the State of Jammu and Kashmir 
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8 JntOMlcithg lit/uort, that la to laj, Ibe produaioit, manutictUK, po*- 
amion, irantpart, purch.ne and tale of iflioxiratiag liquori. 

9. Relief of the disabled and uneinployable 

10 Riirlali and burial grouncla; crrmationt and cremation grounda. 

11 Education Including uaiTeninea, aubject to the proviiiooi of eotriei 
dOi 64, 65 and 66 of List I and entry 15 of Ltit III. 

12. Libraries, museums and other similar loscitutions controlled or financed 
by the State . ancient and historical monuments and records other than 
those ‘[declared by or under lass made by Parliaraent] to be of national 
Imporance 

13 Communications, that la to say, roads, bridges, ferries, and other 
means of communication net specified in list I ; municipal tramways ; 
ropeways , inland waterways and traffie thereon subject to the provisions of 
Lilt I and List III with regard to such waterways ; vehicles other than 
mechanically propelled vehicles. 

14 Agriculture, including agricultural education and research, protection 
against pests and prevention of plant diseases. 

13 Preservation, proteaion and improvement of stock and prevenaon of 
animal diseases ; veteriziary iratoing and practice 

16. Pounds and the prevention of cattle txetpasi. 

17. Water, that Is to uy, water supplies. Irrigation aed eanali, drainage 
and cmbaokmeoii, water storage and waur power subject to the provUioDS 
of entry 56 of List L 

18. Land, that is to say, rights la or over land, bnd tenures Including 
the relation of landlord and tenant, and the collection of rents ; transfer 
and alienation of agneultural land ; land improvement and agricultunl 
loans i coionizacion 

19 Forests. 

20 Protection of wild animals and birds. 

21. Fishenei 

22 Courts of Wards subject to the provisions of entry 34 of List I ; 
encumbered and atuched estates 

23. Regulation of mines and mineral development subject to the provi* 
sionl of List I with respect to regulation and development under the con- 
trol of the Union. 

24 Industries subject to the provisions of ’[entries 7 and 52J of List I 

25 Cas and gas-works 

26. Trade and commerce witbiu the Stare aubject to the provisions of 
entry 33 of List III 

27. Production, supply and dlstnbution of gtiods subject to the provisions 
of entry 33 of List IIL 

28 Markets and fairs 

29 Weights and measures except estabUshment of standards. 

30. Money lending and money leisdeti , relief of agricultural indebtedness 

’ Subs by the ConsfitufJou (Sevralb Amendment) Act, 1956, i 27, for 
“declared by Parliament by law", 

* Subs by the Conatiiutioa (Seventh Amendment) Act. 1956, s 28, for 
"entry 52". 
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31. and jnn keepen. 

32. Incorporation, legubtion and wlndlnz tip of corporations, other than 
those specified in List I, and nniTmities; unicorporated trading, literary, 
saentific, religious and other tooeties and associations , co-operative societies. 

33. Theatres and dramatic performances ; cinemas subject to the piovi- 
lions o( entry 60 of List 1 ; sports, entertainments and amusements. 

34. Betting and gambling. 

35. Works, lands and buildings vested in or in the possession of the State. 

37. Elections to the Legislature of the State subject Co the provisions of 
any law made by Parliament. 

3S. Salaries and allowances of members of the Legislature of the Sute, of 
the Speaker and Deputy Speaker of the Legislative Assembly and, if there 
is a Legislative Counal, of the Chairman and Deputy Chairman thereof. 

39. Powers, privileges and immunities of the Legislative Assembly and of 
the members and the committees thereof and, if there is a Legislative Council, 
of that Council and ol the members and the committees thereof ; enforce- 
ment of attendance of persons for giving evidence or producing documents 
before committees of the Legtslanire of the State 

40, Salaties and allowances of Ministers for the Sute. 

4L SUK public lervices ; State Public Service CommUtioB. 

42 State pensions, that is to say, pensions payable by the State or out of 
the Consolidated Fund of the Sute. 

43. Public debt of the State. 

44. Treasure trove. 

45. Land revenue, including the assessment and collection of revenue, 
the maintenance of laod records, survey for revenue purposes and records 
of rights, and allenatioa of revenues. 

46. Taxes on agncvltural income 

47. Duties In respect of succession to agricultural land. 

48 Esute duty In respect of agiicultural land. 

49. Taxes on lands and buildings 

50 Taxes on mineral rights subject to any bmitations imposed by Parlia- 
ment by law relating to mineral development. 

51. Duties of excise on the following goods manufactured or produced in 
the State and countervailing duties at the same or lower rates on similar 
goods manufactured or produced elsewhere la India' — 

(а) alcoholic liquors for human consumption , 

(б) opium, Indian hemp and other narcotic drugs and narcotics ; 

but not including medicinal and tmlet preparations containing alcohol or 
any substance included in sub-poiagraph (b) of this entry 

52. Taxes on the entry of go^ into a local area for consumption, use 
or sale therein. 

53. Taxes on the consumption or sale of electricity 


‘Eftry 36 omitted by the Constitution (Seventh Amendment) Act, 1956, 
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'ISi. Taxn on iJie talc or parchase of goodt other than newspapcn, lubject 
to the provUloni of entry 92A of lilt IJ 

55 Taxes on adtertUenenu other than advertisements published in the 
new«pipers 

56 Taxes on goods and passengers carried by road or on inland waterways 

57. Taxer on vehieler, whether mechaaleallf propelled or not, suitable for 

use on roads, Including tiatncars subject to the provision of entry 35 of 
List III 

58 Taxes on animals and boats 

59 Tolls 

60 Tates on professions, trades, catliags and employments. 

61 Capitation taxes. 

6! Taxes on luxuries, including taxes On entertainments, amusements 
betting and gambling 

63 Rates of stamp duty In respect of documents other than those ipeci6ed 
fa the provisions of List I with regard to rates of stamp duty. 

64 ORencei against bwt with respect lo any of the matters In this List 

65 Junidiciion and powers of all courts, except the Supreme Court with 
Kspect to any of the matters in this List. 

66. Fees in respect of any of the matters In this Use. but not including 
fees taken la any courc 


List III— Concurrent Uii 

*1. Crlmiaat law. Including all tnatiers included in ibe Indian Penal Code 
at Che commeneemene of this Conrtitutioa but excluding olfeneet against 
laws with respect to any of the maiters specified in List I or List I! and 
excluding the use of naval, roiliiary or air forces or any other armed forces 
of the Union in aid of the civil power 

*2. Criminal procedure, including all matiers included In the Code of 
Criminal Procedure at the ewntneorement of this Coniiimnon 

*3 Freventive detention for reasoos conoected with the security of a Stale, 
the maintenance of public order, or the maintenance of supplies and services 
esventital to the community , persons subjected to such delentlon 

•4 Removal from one State lo another Stale of prisoners, accused persons 
and persons subjected to preseniive detention for reasons specified in entry 
3 of this List. 

*5. Marriage and divorce ; infants and mtnon ; adoption ; wills, intestacy 
and succession . joint family and partition , all maiteri in respect of which 

'Subs, by the Coostituilon (Sixth Amendment) Act, 1956, s 2, for the 
original entry 54. 

* In Its application to the State of Jammu and Kashmir, for entry 1. the 
following entry shall be substituted, namely — 

"I. Criminal law (excluding offences against laws with respect to any of 
the matters speci6ed in List I and excluding the use of naval, military 
or air forces or anv oibei anned forces of the Union in aid of the 
civil power) m so far as such criminal law relates to offences against 
laws with respect to any of the matten specified in this lisc.". 

' Not applicable to the State of Jammu and Kashmir. 
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parties in judicial proceedmgt were immediately before tbe commencement 
of this Constitution subject to thdr personal law. 

'6 Transfer of property other than agricultural land ; registration of deeds 
and dociunents 

’7. Contracts, including partnership, agency, contracts of caniage, and 
other special forms of contracts, but not including contracts relating to 
agricultural land. 

‘S. Actionable wrongs. 

'9. Bankruptcy and insolTCncy. 

*10 Trust and Trustees. 

*11. Admlnistrators-geceral and official trustees 

*12 Evidence and oaths ; tecogmtion of laws, pubbc acts and records, and 
judicial proceedings 

*13 CiTiI procedure, includmg all ciMcers included in the Code of Civil 
Procedure at the commencement of this ConstituDon, limitation and 
atbitrattnn. 

*14. Contempt of court, but not including contempt of the Supreme Court. 

*15 Vagrancy; nomadic and migratory tribes 

'Id. Lunacy and meoral deSococy, ladudiog places tor the reception or 
treatment of lunatics and mental deficients. 

*17. Prevention of cruelty to animaU 

*18. Adulteration of foodstufls and other goods 

*19. Drugs and poisons, subject to the provisions of entry 59 of List I 
with respect to opium. 

*20 Economic and social planning 

*21. Commercial and ledusniat monopolies, combines and trusu 

*22. Trade unions ; industnal and labour disputes 

*23 Socul security and social insurance ; employment and unemployment. 

*24. Welfare of labour including conditions of work, provident funds, 
employers’ liability, workmen's compensation, invahdity and old age pensions 
and maternity benefits. 

25. Vocational and technical training of labour 

*2fi. Legal, medical and other professions 

*27. Relief and rehabilitatioo of persons displaced from their original place 
of residence by reason of the setting up of the Dominions of India and 
Pakistan. 

*23. Chanties and charitable institutions, cbantable and religious endow- 
ments and religious institutions 

*29. Prevention of the extension from one State to another of infectious 
or contagious diseases or pests aSectug men, animals or plants 


* Not applicable to the State of Jammu and Kashmir. 

’ In its application to the State of Jammu and Kashmir, in entry 24, 
after the words “and inateiaity b«irtts“, the words “but only with respect 
to labour employed in the oal mimng mdustry” shall be inserted. 

* In Its application to the State of Jammu and Kashmir, for entry 26, the 
following entry shall be substinited, namely: — 

“26. Legal and medical professions’*. 

*Not applicable to the State of Jammu and Kashmir 
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‘30 Vital tailstics Including itgistntion of birth* and death*. 

*31 Port* other than thoae declared by or under law made by Parliament 
of existing law to be major poiu 

*32 Shipping and navigation on inland waterwayg as regards mechanically 
propelled vessels, and the rule of the road on such waterways, and the 
carriage of passengers and good* on Inland waterways lubject to the provi- 
sions of List I with respea to national waterways 
*[*33 Trade and commerce In, and the production, supply and distribu- 

(o) the products of any Industry where the control of such industry 
by the Union is declared by Parliament by law to be expedient 
in the public interest, and imported good* of the same kind as 
such products . 

(b) foodstuffs, Including edible oilseeds aod oils ; 

le) cattle fodder, including oilcalirs and other concuitrates; 

(d) raw cotton, wheibet ginned or unginned, and cotton seed ; and 

(e) raw jute] 

*34 Price control 

*33. Mechanically propelled vehicle# Jncludisg the priocipJe* on which 
uxei on such vehicles are to be levied 
•3d Factories 
■37 Boiler* 

•38 Eiecffielty. 

39 Kewipapen, books and printing prestt* 

*4d ARhaeoIogical nces and retnaio* other than those ‘{declared by or 
under law made by Parliament) to be of natioDal importance. 

'41 Custody, management and dispoul of property {including agricultural 
land) declared by law to be evacuee property. 

'[’41 Acquisition and rrquinrtonmg of property] 

*43. Recovery in a State of claims in respect of taxes and other public 


* In Its application to the State of Jammu and Kashmir, for entry 30, the 
following entry shall he sobslituled. namely: — 

“30 Vital Statistics lo ao far as relate So birthr aod deaths iocludiog 
registration of births and deaths’* 

* Not applicable to the State of Jammu and Kashmir. 

' Subs by the Constitution (Tbinf Amendment) Act, 1954, t. 1. 

‘ In Its application to the Stare of Jammu and Kashmir, for entry 33, 
the following entry shall be aubstiiuted, namely — 

"33 Trade and commerce in, and she produnion, supply and distnbution 
of, the products of any indascry where the controf of such industry 
by the umon is declared by Pacliament by law to be expedient ta 
the public interest, to so far as such industry relates lo gold, and 
Imported goods of the same kind as such products." 

*In Its application to the State of Jammu and ^shmir, for entry 34, the 
following entry shall be substituted, naniely: — 

"34 Price control of gold " 

* Subs by the Conscinilion (Seventh Amendment) Act, 1956. s. 27, for 
"declared by Parliament by law". 

' Subs by I 26, ih<d , for the ongiaa] entry 42 

* Not applicable to the State of Jamma ana Kashmir 
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denunds, indudiDg aneaxs of land^eremM and sueqs recoverable as such 
arrears, ansiog outside that State. 

M4 Stamp duties other than dunes or fees collected by means of judicial 
stamps, but not including rates of stamp duty. 

*45. Inquiries and statistics for the purposes of any of the matters speci- 
fied in List n or List m. 

4$ Jurisdiction and potters of aQ courts, except the Supreme Court, vrith 
respect to any of the matters in this last. 

47. Fees in respect ot any of the mactecs in this Lis^ but not including 
fees aben in any court. 


‘Not applicable to the Sate of Jammu and Kashmir. 

In its application to the Sate of Jammu and Kashmir, in entry 4S, for 
the Words and figures “List H or list nr. the words “this Lur shall be 
substituted. 
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